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13



BAZ AR EFRHNRBREAMBEIL  TUAXEHL LB EEIY
EAAEAIR  BPREXE A —BAES - @7 LB AB &P 4
By e

RADHARNDE 1 5 16 thegAe 3 K L RARIE R B ]
ZAGWEBEMHERHEG I — B BRE > ERIMABE 0 BoEA
MBS R RMAZE S THRRGEMRATAZ B2 EENE X
B XA/ > ML IF o BRI AME R TR Fu s § S5 AT £ 5R 69 LAAT 38 v By
KRR RENREAGER °

Bl BEERBRFN AL RA ZHEETEFS—ERE
XEFRRAIAENARABAHN IS CHMENREZRF - T2
REXZARPHEIUEANBRGHE I E WAL EEAER G RH N
EBIEI > sb— R BHI AR AR B E L EFHRE - 2L &
BB A— B B FIE4EH] flhe > = REFIHE /1 (hors de combat) ~
BIERIURLBEE 4 ~ I Ao T L F 3 RALIT i L B & A
pesbzl AL o tupl R R BpAR LB A 0 IR HB AU AE R A BE SRR AT 5R 1
Hibokw RBHBFIFRT AL D4 L B o) Mk hoF 2R B
AN 5 SR AR AR, Ay BETH o do R AR Ty vk I R IE B R 2R SRR A2
BXhTEBWMEE  WITRARFEABHFEBRRI > BmiE
RANEE 16 Ao (R)NENLE T B9 DENLE 10 R
BT —EREANENBEAE GFOFINHA - PR AEEE
]

BRTAEEARZ S —AERERGELT  EHNTALA L
LR R 69 4B > B R —EFAE LA R e R R o AT ke R
HEABIB RS —ATEIES > BPB Rk B XN ZAE > LB
JR B By R 3 A
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¥ Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, A/HRC/34/54, para. 41.
? Ibid. Para. 42-43.
1 CAT/C/GC/2, 24 January 2008.
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"2 High-level panel discussion on the question of the death penalty, Report of the United Nations High
Commissioner for Human Rights, A/HRC/36/27, para. 16.
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" Ibid. Para. 17. Soering v. United Kingdom, judgment of 7 July 1989.
'* Ibid. Para. 17. Al-Saadoon and Mufdhi v. the United Kingdom, judgment of 2 March 2010.
" Ibid. Para. 17. High-level panel discussion on the question of the death penalty, Report of the United
Nations High Commissioner for Human Rights.
' Ibid. Para. 18.
' Ibid. Para. 19.
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B ol ~ A~ IMTRAGH 6B KA EF] > FAFM B BEHA
R AR BB ER Y

2. #ZZRE

AERFRER > BEAMREEBE ERE B2 FRE
HER AL T R R 0 HR D BAAS R F  F] Fe 3E 3R M Bk 69 B3N ROR RE A
RBXEBRAEENL  HRTEMNXELEDL - RAERA FEAK
BB RS o RRTEE o B2 B AL T RS 0L 9K S Fu BE RSB
RIREIRAT A ey sienm - BARKBATBUGATALLE AR
T @ a9 A A BAR AR AR R IR SR 3 BE R R A
BRI A B AR oL Btk o

3. 78 W3R % (Death row phenomenon)

HEBEREIEHKEAR - BB A S L F B L2604
RN R G R REETD ~ FAERA FAKGFBRRS -
A4t TH A ERGBIE - AR ASOHZERBEUAR TN
RS BUASNEENRETCERY METEALE TR
AT 8 R bk AR E AT SR RS BN BRI e R R
ANERE B A SRR T HHE -

% Ibid. Para. 34.
% Tbid. Para. 36.
2 Ibid. Para. 37.
2! Ibid. Para. 41.
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4.  REFIE

FBRFERERARERMIB B L o AAES R IBu) %4
H— R aER R R R L BRI BT
(BB NE AL E B RN R AT IFEL R ERIE T £
BRafe L EEE LI R ED AR AN B GL - FILE
MEEEGELGERT > BNEHRATRERBELRR YL L&
&% 2] % £ (R CAT/C/USA/CO/2, % 31 ##v CAT/C/USA/CO/3-5,
%25 &) AREKRE—FHYE > BRI IREENEHRLS
hR AR G R e ko P

5. ¥R AFEALAR M E AL L

FLEBRARZRENRTAMNERERE RL A E LB AT
HAIRER 0 XBERAI MG L E > B A GRIAZE %77'175
ol B35t 69 A SRR ) B AR AT B9 5L A 0 BABCR 4o N T
WATEF AR R A~ FAEBATIRA RS A ) NILHE 69R F o RAT
B fe B AE @ g @ s L A4S AE R - KA HHEH
ANBERACHE _REEUARJNBEREARALETE RN E =

RGO REENE - FRBEMEFREMEJERFER » BREE
BEHMAMMABRGAS s FRNEFRHEE

o ERAMHEBALEERFBE - FARFEE
TR E R R TR —RITHE Y ERTF T —E €%
HA R S — e X R EAT R o AT FE SRR 0 MR R R e R
ZHIR BT R A T RGBT T HF o —sbR R 1F N
AR FIRGN > FRRFERRET 0 B RAFITH H 48 F &%

** Ibid. Para. 44. Regulation (EU) 2016/2134 of the European Parliament and of the Council of 23
November 2016 amending Council Regulation (EC) No. 1236/2005 concerning trade in certain goods
which could be used for capital punishment, torture or other cruel, inhuman or degrading treatment or
punishment.
> Ibid. Para. 4.
** Ibid. Para. 45.
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A BB R ETE DL » LAME AP 0 BE AR ZE T R A S B 448 B 1B A8y
iR 7%

N MABFBRMBREZERA) (Standard Minimum

Rules for the Treatment of Prisoners, 1955)

B -E2pf—RL s RAE -~ AREAKRG R I E—1F
TAEP I RBEAHEIT AR o (F 31 )

REETEYBKREXHMAGHEL B Z @EHMEARTAEL S
P s D T ARR 0 RAF R BASRAER FT o (5 32 B)

B F A AR S - )RR E > KBAFEARITAE -
BRIh 0 KSR RS RAFAAEARE c RIFETIHEN > RAFMHERHE
R E T (1) BEIAMAFHHL T B2 AL S ERITEE B
HEe o BPHRE Q) REBTHRTABEE LG - (F 33 %)

A REAFEREMABANEREEERA) ) (Body of
Principles for the Protection of All Persons under any Form of

Detention or Imprisonment, 1988 )

FAEIEMBANBEREE S REFALFENEETHE
AAKERZRE - (RA)

A B RAEAT R 2 B 2 09 AR 6w BE ) SRt LA % 2
FANE R FZ R BREE o AR RIFAE A 5 B K H e
B~ AAERBREZRBRETNGES - (RA 6)

RELEREAAEBEARME T A RIEMESTEME > R
EEMFT KRR KR ARA AR ET - BREHZE AR

2 1bid. Para. 46.
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BHEEAERN REERBELREEANRLAE S ER T L
(F R 21)

PPtk R ARBERARE R FHABEMTRARE
T Y B 2 R A B o (RAT 22)

AN~ 2 A FZBE AR A]) (Basic Principles for the Treatment
of Prisoners, 1990) *¢

&R TR 2k R A% PR 08 B2 22 AF Ay e 3T 00 F & 0 8B A sb AR
HE9% N o (B &)

S BE A B 1A 3R H S Ao KB 69 KR 4R R ) (Principles on the
Use of Force and Firearms by Law Enforcement Officials, 1990)

HOEAB AT RETRKAFERSNFE  RBAFCTFHFK
HERABRB A RKSE - IR ELAE M FEERIMERARAARY
HEP A ERFTH TR RS AF0 KB - RA] 4)

PUENB RAFHMAER KE P RIEA T B RMAMEIEALE
BAEBBRHORCREGRE  ATHLESEGTREERE 7
TR AT RAHEERILBLARLKINEHUARE T HILZA
W0 B HRHARA LIRS FBOR R R L B AR T
BRAKE - BT > RELEATHRAELGTET R T8 LHERL
TFTATHEEBERESKE - (RA9)

* G. A. A/RES/45/111, 14 December 1990. Available at
http://www.un.org/documents/ga/res/45/a45r111.htm
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R IEEMIEZR NG E SR > HUEANB R £ AEA BRF A
RAEF 5 505 B 5 05 B2 A SR ) A IR B0 B8 sAKRE © (R R
13)

Pk A BB BRI A R TR K S - 254 T T
20 BT RARMIEA R BT REG O EHERE 0 XA T EILHE
B O HR AP AR 60 A B do 4 A B B3 0 o A L B IR AP -
(A1 16)

% 2 1%

1G4 BRIFBRABZILZE T8 G ERAEwIER BFIEER
B YEZATATAR IR KRB ZAT S -

2EMBAEN FRABRFKE BFAL AAREHE X
AT R A R AR - R3] AT 2R d -

LR KR ERBENEBHMZ LR FHEI ABATERNZEd -

—(REMEZRHEBE R —HKMEE L) (2008) (General

Comment No. 2: Implementation of article 2 by States parties,
Committee against Torture, 2008) *’

% 2 AR XL BER &) RAFHE T 0 R Z o B b BEA 6 R A
MEI6GE 1 BAARELH LA ECRL - FAERBREZRB R
T EHRRT 08 - ARG RBE - Pk B R B
BMEHEER LML ER mBAREM -2 F 6 AR THILE
HeyFHEOTHERNRBTE 1028 1345672456 12 kA &
ik B RN B AGAT ER B @Y AE  Baitd

*T CAT/C/GC/2, 24 January 2008.
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ho 14 5P R T ZARME - BIR L EAFSEBEA 2 M 128 A BAE R
Ro @EBT  BAERFOEAEELEH REMNYEL - B &
#) B sk JB Ry AL BE A AT 0L SR Z AR Bl A AE DA EE E E R EF o AT
REGRA (2A) PHLEEFELERTRIBORZE > LBHRIRAR
T RAR X R A Ak BB A o (B 3 &)

B A R R BN A BB e B AR R AR R AT
5t IRIRMABA KL RETHILLEITANBERL - YR
AEHRBEEERAEB A GEBZ EREREE L RERAL
& IE L RB R EFHAT (&) BN -

F2MEE 2 ART  BAZE LB > RTRIEY o %IE
B AR RFRET] TEMEREL ) FARRL T EEMAEAL
WNHATER ZHE d - (A4) I HEZIFHRF OB IFKE - BRF K
B-BRNAEGHEREMECHGTRIRE - ¥ o ETEAHE
FITHRBRNNLREREARBEERIEREEREER - EAE R
EUREE AR CERE N LR >RBELE AT EREZ—ER
Bl mAEATEER RES B G —MRARM LB AR - £ B 9
CREIEFMAZH R ERAGEREBH L BN ZRE - LB R
Ao R L ABE R RXFKBRLCraBEMmEAF LR R &P RBEEYH
WeATEE T A H AT LB LN E B R 5 - BRSPS 2 155
2 BZRITRBRA - (F5 &)

ZE R AATRBRA‘BH R LBy EMMA L
WSO IEMAALREE  LARARFRELEGHREFLRFT L
EHRZTOHEMA > BRAHAIREBELIEANR W RFAEMEM -
RECHRA HLEBAHAZAZEAGLERANEELRFT LUAHY
RA4& -~ BHEHRERSXBEHFHYRZZELMITENRAEAN  (F 7T
)

(a#y) AR mIERBARE R BEALT B
ANBZAT AR TATAHAERERE AT EARBAT T FHIAKEAR
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FIHF BRARRGITF AL AHABHERIENTAERLAD
ERFEATEFZIREA - REROHEMAR - HbELEFEE &
EFRFEALT  fllot B B 2R -BFRBELZ -EFA B
WmARY CEGHE ML BREMURE R R T AR a4
BRI RAT G E AR ZE CHERAER B NE L XA ERITA
G RYEEIE - b feE o KW R EFERBEALCIHEY
At B K RAA ANFEATEER o E AR Z B IR BAE - (2 8)) RAFFEFTIR
Hl o (F 15 )

ZBGRA HHRA RBGHRIA A 0 Bk BUFE B $ 2
BHASWATFZLHMMATERLT 2% - 3B - BFR e
FRAFHEKERLT (D) AR ETZEERITA - Bk &R EHK
WA > LR ERRAET T EATFRET LRETFZ
HAb AR & RBRFIEMERAITA - £ R TEE - FHRS RBITE
e EH PER(AY) Bl HRABAXREEHE o HERN
ZREGRE BNAMAER @ AHATREBAE > B AREF
SATF AR RBEE T B HHEBTERIRR—F 248
Mol b BE e B AR Z B F o (B 17 )

a5 A 7T Ae i BEA & K b oD B k3% G ALME A S A B A B
PRt AL B REAAF B OHERI S (A W) REZFH M
T AR LB AR AR RE AT A A S B Ak
JE &R e FHAEMREOR - BUS RMARAE T R RER
AeH g R e SRS SRR T SRR
BRI~ 8B RAREES - 1 EE B E > SEMIERTBISEFE
ITREHERTAE - FREEY - BRIAAMCT IR EIREH R
HACARAT AL R B R A M - Bt > R EARF N TaeE %
BEM B BERE AR B R B > AR RR S — I H B e ARITEA
EFITAEE  REREITECEDRAR IR ERE > AIEERR
P B EIBHE o (5 21 &)
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A5 7T HE A A BE ] 3B A5 AT A 09 IR T N PR AL E AR A R AT
TEREF  HB L EAERBHER (AH) WITAREREEH LA
DEBEBYOERAEAER - ZECHBEBRRIEER D MAHE K E
Folid o AHEALEBRMEE - T - B/ G - Uk ~ 8likfk
EEARBAR B FH Ao i B o OB A RIS FRARTY
B2 BEEIN BARBER % RERE MBI 2 F B4 -
(% 24 £)

BB RTRABEST AL 246 3BAARZRAD
Bp L&RE B RBUR & By 894 &2 KB RATAAT B AL 5| BAReATEE 2
o Rk THRAKMZATAFF A LB&MEMATRE > BARAKL
THER R LREM(AHELABRABR) S B REE 2K AR
A RAETHRBALEESLTA  FRJKIRAERL B HFABHIEHE
HAPT 4 7R RE e 8t W T RIT T B Sk B AFAT B AR b SR AKIE X B AE R
FEHRIE - ZB@RE  BILAEHREEE Mo 8] SR A% B 228
A ABEMPRBERREFRTHAEZLLRE BN A OHFHAE
R R BER R EFAT AR FE RRF T A FIE - FLIEK
HBAEXG L RAEAEBER R EFFITAH(LIE LRT BATILBEE
T R E AT B) BT T RS EA - B4R LR BE A X
BYIRIR © (F 26 &)

REBEEEY  A—MMHERRFHDAE W EIETRIE A RE
FHEEFREEVALS (nH) SELEXRBE I SIREMEZ/E
IR (5% 27 &)

- BAEBEARTEBRZA NN (XREBUSHEANBBRAE)
&9 5 35 e — A& A (General comment No. 35- Article 9 : Liberty

and security of person, Human Rights Committee, 2014)28

28 CCPR/C/GC/35, 15 Dec 2014.
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B EE KRG LBARTIET @A REIEFEIRMATAE 3] A 09
H4E B@are Wi EH50 5 B IEE TR G0 R 245
WO B 9538 H AL BEBITEIUT RPN IR H %45 2
BIHHE T - Bgb BREAAF R —FMRIE > &7 B L EEAFo
G~ RANERABFEAKGFE - £REEZFRFBREZETIFEHE
FRE AN B EE e L WS AT EZELB 0 R
Al B RABIZBIGYE T B R EE o (5 34 &)

Iy LB E B F Ry — L RE > SR RMER A EF
MARIEEHNEAF RSB ELRLE - TEMER—LHF -
Wi B H AR EFRE S ARRAXEGEGET © B iR
Féh—e) e MRECHEEOHL - 1 F e~ Bl fodk
FERMA R 8 EH 2 AB L BB T4 etz s
BAERNGEME T ER - BATEH LB A B Fo 0 REGFLEF
By BANMBZAXENAZRAHNEE LR THEMR o B
WMBHEAFNE T AR 0B A TEA S REEEE (L
1 E )R 6915 B 7T A Bh vk 46 25 05 F AR 4o lf o BRI 2 8y
SN AAiE AR L AR F AR R R A F R
AMEBMEREREFSEFEMFRHY - BRELEG T B AHE
AP R ARARAE N &Y T A #2355 P7 6938 S Fo S E AR © (5 58 )

E(AREMEZEeEBEWR &M ERL) (2017) General
comment No. 4 on the implementation of article 3 of the Convention

in the context of article 22 ° Committee against Torture, 2017) »

FZEB oL BEHEZLE(NY) F | ERREHER (A
) BB 2HRE TIEMBZRENL S RHAHBFIKE - BF R
B BN E I REMEAEEe R EKE P RIFHET] AT

¥ CAT/C/GC/4,2018.
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HeEdR KFESEUBAEL  EWMEFTARKTUREL MA
HOF EFRERAART RS © (5 8 &K)

WO BAREHELEECHEANREEMNE 14 K- KBS
5.(General Comment No. 14: The Right to the Highest Attainable,

Standard of Health,Art. 12, Committee on Economic, Social and
Cultural Rights, 2000) *°

FRBEM FREBHSBERGHF - REHL OB &
GOIEHF c BROEFRECHEENFHEOES > Al ER
tehad 0 RRARRTIROEF] > o KRB ~ KRR &RITERK
FoiXER o F] o (B 8 &)

B (AR LA ERI R R AEGRA) (The
Principles on the Effective Prevention and Investigation of Extra-
legal, Arbitrary and Summary Executions, 1989)

-

% BB JE R B — ik sh ~ AR BB R R 0 RAEARAE
1o S BABE R G JEARIE LR KR R A AT > e R Bl A AT RY
BRERLEMSETHEEER o FAFEMHREIL > Hho BF A
FHRERE - NFBUERBEREMEALEREHENEFRE
TR RGIER o AEMBERLT @ CHEERRANRXEEHE
NERA B SR EABHAT AT A B RAESLFEA BRI R & REKFT
TEONGY RIFERA RN FHA AR BERCTHEFEY
T RIFRAT IR ko RS S BARMBUT & R 0 44 o
(% 1 &)

% E/C.12/2000/4 ,11 Aug 2000.
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BTk~ fEEFLBPR B 0 & B U B AEIR B AR &
AR BIEE A ARG 2 WY - FENEZYAE
BOkBERBER RN KBOANER » (F 2 K)

u\—

EBRBFREEEZRTE B RALE I RIE H A AEAT
FEI B REGGTEL c AR ANBEAHAF0 & FriE i
FAr A o HHPUE AR BRI LA o (B 3B

u\f

AFRBEELBRA3 9BEAT > AHEII KT AR £
G SR A EAT RN B RILIPRANIED - HRAB ~FE
E%&%AE%%%E%@%iE%TAEﬁmﬁ%%’~ﬁ%@
HEBTAHER  AEMBERALT > OHEBF - ARIELLALERE
AR RE o M RAFE R ARATAR G 42 S0k oh ~ AR F ROLBP R R A

A3 e (%19 8)

\\-N

x

~(#MEABATHBFA) (The Code of Conduct for Law
Enforcement Officials, 1979)

ik AN B RT3 ~ R R BETAEMEBERT A REARD - R
ANERABAKHFBRRD  EFRFALRGLRIEFHE - #
B FREXRBFAE  HRARR2HRE ~ BAHE RS T RIE
FTHALR SRR AF AR ATEER R AR D ~ RABRE HF ALK
BRI E D  (F 515)

tBEARERA RN F KB ERRERR) (The

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, 1990)

BB BUFFo PUE R EAESR > H BT B RoBE REZTE
FoB EEETOHIEAB LR CEBHFBIEZERARIRKE F&
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MAARLEEENDHERKER— % T AMLE ~ Bk R3|EH > B
REIE ° (F 24 &)

W RBEANBERARTCTREGHERARXARRKEYE—&
ZABAA IR 0 mBA SIEM G UIELPATIE P L 0 A RAF
DR LB S A g o BhtofT 0 BAEGE N bk

Lo ERE B o (5 26 &)

ANNBE B MM E BT/EA B ER]) (Guidelines on the Role of
Prosecutors, 1990)

ﬂgﬁ&ﬂ?’“‘b%&i*“’%ﬁﬁiékﬁkk%
1B AFREIUTE ~ BERFEEGSEMN - EBERAEGIMATIE
By BF] B AR EATE A BRAE F %&‘ﬁﬁa*@%’ﬁﬁﬁ o (% 11 &%)

MEBTRAELIENAHBABATILG AT HH A HETHE
ERMA - RERICEBRRICAM ~ BRIRE R E BT
FoRBIEERE R G B HEEETHAE - (F 15K)

AN BHEAR HHARBAAREREE M GIATR
B Fo HBER s FARBREBARGHFBRR TS BeYiEfHa) B
#8418 & A]) (Principles of Medical Ethics relevant to the Role of

Health Personnel, particularly Physicians, in the Protection of
Prisoners and Detainees against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, 1982)

BIRAB B AEAE  AREZRYHANBRENG K
BethhoAB HAEE ~ RERYERE R RGOS G SHEE I
BHERBFHEE - (RA 3)

BHAB - EHRARE Wl THEME TAERBRERL:
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(a) JE FA AP B4 o 38 o AE UA T Bh Ak B 2 k4 G o AGEAT T
FEHEECREREAA R BEL L L RGEEBHR MBS
By E 3

(b) FARFHERARE L R GOATURER TR L
B AR A 3 B R A A &SR A BB R A% a9 4R A R e A5 B SRR 5T
R AR I X S e e ATAEAT S AR R 6 &R A B B IR U 84 5 38
R o (FA4)

LFRBAARFAOEALGTTEREENGEMMED FTRARE ©
(&R A 6)

+ ~ BE A4 5144 B Nigel Rodley #9323 (3% %) ( Report of
the Special Rapporteur, Nigel Rodley, submitted pursuant to
Commission on Human Rights resolution 2001/62) *'

—BRABRAITA > REEEAHE S AHERATA X EER AT
R EE R AR RIRE  EE A AR B A A
WG A EABAZBEBERITHGEERETIE - HTHELEE
ZHE¥ AMERAAEERMEWD A G B A BT A
RB >~ FEATHITIG TR A o TR B ARA L BN B ik
LB RBIEFZ A MMM ES > FR AR HET B
R Al o (5% 3 &)

¢

3

8

55

R

\

¥

o B
SN

99

F =~ H T — B NEAAL4) (Convention on the
Elimination of All Forms of Discrimination Against Women, 1979)
HH L BRI — B E e > R CEE > AE L
RBREFLREBEAUEIF S F2/TE - (B 6 15)

12002 4E 12 H 17 H > HiRIER4: & Nigel Rodley, 245 (I3 AMEZ: B 2001/62, E/CN.4/2003/68
AT R AL R B -
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~(SEH#AI X4 ) (The United Nations Convention on
the Rights of the Child, 1989)

YR ERIR—IE g IE ~ AT - g F e 0 fRE
RELZXE AR LR ARLIAEAT & BRE L& 69 As) Bk eg
FRERZEIMEMB R G SHE -~ FEREE > BRAXBHRAE > E
A 0 BIEHEL - (B 19 1)

G RAERERE L E A eF R FEFLLZE
BB GHBRALBRER—IEEHRE > Sk 5358k 0
R

(a) 313 XB8LEMRFIEMIEENOEZTE

(b) #IA RE B ZRKEFEAMIEFMHATS

(c) 1M L& BATEMA R T EZHAM - (B 34 1)

AR BERR— B TR R~ EE N 5% Uik AE
fTE BB X FED - B RRRELE - (F 35 %)

GHBEHRR—EE G REE THEAZEN R EY
CSAFLRA S FRAEG AR R B - KA RER EA  BEA
RAEMEMTH X RD - RAEBRA B AKGFBRRD 5 RAEK
BR SR ERLGRAE —HAERELENRE - A5G
BMBBTRIT o - (B 39 %)

33



= AREFRAEALERB KA A4 ) (International

Convention for the Protection of All Persons from Enforced
Disappearance, 2010)

AT AR R e R BIAL T B 2

ERBEHL E%‘Jé—% B E O E RS AT
BB R A ARB By RE T

) RETFAHIEa dayifst
(B RAFHET LRI F A oy XK

(S) RBiEfTR A E A G A RERBHAT F AT EmRER
B .2k

() FRBEAEATHE S B o 0 AR AT A L R B ~ 6P R Kb

I AT H A ABRAF I B 30 1 2 IR AR 0 BAE RO AL AR Y TR

0 dwRILAZIEA AN  BARBAAEGBR X > A H B KR4
F AR A

(@) PR B MM A ERBMBOAR TEARFTABA
Wy EAPHEE > B LR RFAF R S A 0B A

N PREEMEKIE A A RAEERE A RERPHHEALT
A HI B A AR ETEREEAMA  EMAESEFBZHA > 1o
WA EBBANES ~ Mg REREE » AETMEALTEHAHE D
RIRRATR N 0 MERIRI A HA B L ABRFSEEEBRE > o
ReBAHAREER > ARETASERK -

EHOBRREHP L EF R BRI EE SR E
e e/ itk 0 BAWE|ERE > RIFEXRBLAMGHR
F T A R G AEAT ) Tk R E A X BB kA 0 A T
AN GYAEAT AR B B 54 SUE A 0 8] vk S HA £ B R B SRtk Ag -

BN EHEVREOEATRE
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(D) #HBEAEHYA KB B M fE > URHEIA
Bdeha mAAR

(E) FTAHIEB oM AR T A BER
) &F7EEHE A bR

() %12 B b ey HEs ~ K37 B BAFu B f] > AR F| B B i ghe) &
FAE]

N %P EEBEEEOEZEI

) 2428 bBHMATC ATHEALNEER > UAERYT

V) R REHe 5 —Eobie B i - By RAFE
AR o (B 17 1%)

ARERE 19 20 159 NT > SH QB EIRE > 12 H
UTFEREAEABZOAN > Blokbl B EadHE0RE ~ Rk
REER > EEVAEBEIFAT B

) TA%%&E A daikeg
(D) %I BZAB BRI ATE) B E7 - iR fo b g
(2 aFEEHE A BeKE

(o) KA EENT % CFEABRES —BEWGHAAFERLT
A e BT B AL AR

(B) B4 B - BRIk

N %P EEEEEEOEZEI
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) 242 abBEATC RTHEALNEERE > UAERYT

)A—E-HT}%%HX:;;?#&% 1R AL — P HB 0 Ao S
PEHANE > RIF mﬂ%ém%%a% % B4 JEAF
%%&%ﬂ%ﬁlﬂ%

T~ HRHFL R 4T A ZE T ) (Declaration on the

Elimination of Violence against Women °> 1993)

SRR THFLNRNITA > REAETEL ~ BRRRFH
FREAGRBHEHBERBHEEINITAHYERF

EBRREA—# g FRERBFREIRIRH T RNITE
LBy -

-

(d) BEABRZETHIHNF - RF ~ 5 HRATER S

RS A | EAFF LB RANGENHEBRITA  BRAEXRZNA
BT RARER Sl AR g 0 BARFER ZILENRE AR I
F T R A N B T R R A RO & B R AR S B AR iR IS
A A% TR A R0y S TE A A

Y
Y

¢

(ﬂ@%@ﬁiﬁﬁﬁﬁ%ﬁ#%%&ﬁ%ﬁ%ﬁﬁ%%%%
TPyt Ty ke B AR ~ BUS ~ ATEARSUBM B 6h 306 > ARG
&ﬂ%@‘ﬁ%ﬁiﬁ%%%ﬁﬁ%ﬁ@%ééﬂﬁﬂéﬁﬁﬁﬁ
Tk HRAGENFRL

(k) AR &4 H L BT AGHFLH LRV ENITAH  LE
RAMERZNATAHAMEITHAR - BHUERRITERESH L
e ByR RIR A HIF L RN THNRR - HE - BRERERAER
DR B R A D5 b Fo @] BT L ) BN AT A W B ATHI R0 A 2k
ARG BN FAEERET AN o (5 4 15)
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LB AP EGREEMTALS —BAERAFE BN A%
ETE LR R IFEZARE - BRI EZZH -

QAR EEGREGAE FHANESEAMAANE R &
HAEBETEAT  SERENRSTHELE—EEZAR HEARARABR
CAMZEMR -

—  BEBRARFHELZAGHN (XREZUGHANBARLH)
&% 20 — A& E A (General Comment No. 20 - Prohibition of
torture, or other cruel, inhuman or degrading treatment or

punishment, Article 7 ° 1992)

ZREGRA  HHORRFAEBIE - BERERTFERMEMBAE
Bl —BEA TAREIEMNIAL FAEXRBEEZRBRRT
HHBRELALRE TS CALKBYTEHIE - (5 9 K)

— ARG LFREES - EELFRAEGRA) (The
Principles on the Effective Prevention and Investigation of Extra-

legal, Arbitrary and Summary Executions, 1989)

RAiF588BR{FBEEMAZE —RE > wRABETHEHRA
DALEZEAF R EI  AEBTR IR AT EHNE - (5 5K)
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Z - BEeBAARFBLZR NN (AREZUSHABRRLE)
&9 5% 35 e — A& A (General comment No. 35- Article 9 - Liberty

and security of person * 2014)’*

— BB R A AYEHIEE G ETE ST
ZRERILHETAR  whkAEENE > 1
AR PT A L B R AEAFE o (B 57 &)

B — B AERE
Ea NG B BAvie o
TReAE R (&) 3

5 (E@; 2

W (REMEZECEBLEWR—KEERL) (2017) (General
comment No. 4 on the implementation of article 3 of the Convention

in the context of article 22 * Committee against Torture, 2017)”
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SEERE  BALRR AR AT B HE 2 AR e o LA LIk

By @b BERMEREE o

BB B E LA &M REE A E T I BAE % EE R R
BEAERERILEAE HF L2 EHMmT > FRAGLER RE
HE AFEERNT B EeRAGZSHER N R IREAEEE MG o

AT B S G A o REBUE A AT R B L3 -
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A2 ELENHLARE T AEAURRE L @R EEZ

FH R A A FAT B TR BIG EE R R AR

MEBERMFRGHR L (28) TR F5 14 BRETZ R
FHE o MEER A S EAL L ESEFIBEOR N ERRT
ARZuEgt > BB RA RARIEA o B ZIEECY HEEH REFITAE
BIEATH F, o HEMBR EREKRIEA » RHIFR FA4T A F 2 BEH & JE
FTAEGSTHB R FEERRARE AU EHFREEZ A AR

R -

15 4%
&4 B RAERAEAETIHERRA P » FAFHE I E4T ¥ &K 2 LB
BAFZ AW ABE  BAARAAIEERAEA SN RS BHE

A4 sblk o

R

B R ol B FEAR A JE B AR 35 PR A% 12 56 B BE 0| B B 2 A a4 RAFAEAE
(T IRINFZ P 3 5| AR 4] 42 K F S BABE A 7 R BUUF ey 4238 4F & 3535 - ok
B IR AE AN BB T RAE KA F A R RS R

121



R — BBBEH A E AR R BB AR LR EFTLARR
B IEAT RN PR B E A SIRE L L T EF - B
b SR EARAEAEATIRNAZ B b 0 RAT 3R 49 D BT B4R 2 2535 O - 4% A

I 0 (BIEHE O AR T A 0 A ) BN B R A 6 B4R o

ETREFELF -—HBBEBEMREFFEH LI BBEE — R A3
BYBIEAL L T RIS o AR T ULy o B34l > HEFLR|

wim e -

BE PR AR R BAFE 123 5 B F oK AE ¥ B A Fo PR LRI AT o
RHRAE R EBE N ERFFEERAT - b — B R AFHBR

Fe BT BAT B934 0 A2 BER AR ) B il Bt X ey B4 -

TRETRIESIEN R RT3 A L TR KA R0 ER

BB EFRICHRICAMYIEEF R AL @BHIT 0 REEY

Pl

NG AT 2R B IR 3T 3R H A E R PR T BT 8 0 AR BT
BEAE @A A SLFAEIE - BRI — 1L B0y SRR A L F

B FTEZFLBZ L -

2 A/HRC/25/60 > paras. 23-30.
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B R AEFRAGAE B AR BEA R H AR 2~ R AE R A B A A SR 5 8
AN B AL BRI A R BA R AR A AN A 1% 0 RAF LT ~ FMRR

AT R B EEIUE W ABA T E G -

BURATECER PI &35 % ~ 3L A 300 B 3RAE N 89 — D047 838 3 AR 3E
HEEFRHL LEAMREMMETD R AERA B A FE SRS

B &RF > IR R LR R It EFIT AR

AR RFRIIRFHRIPIAE KR FEZEHNETERRA M
B Z B R R A RA F AT SR SR AR

# o

EFERIRT  wRERRE AR T BEIREMGE K > AT
W R B RABEMRECETD  RAERA B AKGFRRR
e EMY o o Riol RIE LB AR AR RERD R AE X
ABEAKGFBRRINATHANEET RR——PB LR H 2 LR EE
o RBWE -~ RARBUE N EEFAE SRR RER Y LA

Py sy o

# 16 £
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LEHBEARAELZEATEZABRNB EABA R REMTHEL
HAANB WA~ 3% FERKRFETREE 1 R RARMNEBEZ
EBEIL - FAAERABARZABRRITZATH - BHARCENE
106~ %114 % R2ERE BEFREMNZES > FEAN LG
HBAZAL  FABRE BAKZERRET -

QANHERRARAGHREAMCBAEXTRAEEF A ML LA

CAAERABABZIABRRET - RAMI ERBREZRE -

AR FFBRIRE B AT EXARREEA - AR IR AEMTE

AFHBEEE TS -

FI10~F 11~F 2HF BEARACIBREEBLEREFE -
WA BRE S FAEBREEZ REBEWE TNTE RELAHNS

F B R ATR R B Z BB ARE o

=

FH EBIREER R ERATZ AR EAMF] 55 ERE g%
E(ZEBMBRA ) Hb B RERABIAI s B E N~ H B
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AW - BRAM AR B EABAT L AR Su R AR R F ARG

&A1 AB Bl 2 B2 o

e~ T BB

(BB ERELEHIEERRBAT FZRE)

—~BAAFHFZAZE

B TRER TR A AR EEAF LT ~ RAERA B AK
BB RET  HHEMBRBRARGY— T B EEA ALY R
B AR/ E—ROESET  BAAERGORER " A4 oh—IF
REBRAELRETI - FHER B GHMNBEATHFZIHRE » ABHF
ROV ARANHAETHE L2ARE -

WRYF 2L A BEA] N4 5 22 FRHR R LR H E 4 BUARRE BHR IR A
EHAREECARBIREHREZRAECETERMEAGHRER
ANBGERMLELREREMEIX M - ARG ERAZHY
B RARESRANTRIE-
WABMARAMGREMNE B SR B VR FERAH  LRABEFT LAY
FHRELZFH - ATRAGHRBEEER » REH B o5 A BT
LI IR AR o
AAREHNZREFRREEA L B ¢ HMEAP I B R AT
¥R RN E 1R E 16 5 RIFR BB ERAAF MMALER
Z AR AN ERHEBZEELFEAH -
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¥ & BEM 2T

4 Rached Jaidane ¥ 3F RE BB EVPF » wHr AL G -

GHBT B AEROM S RIRE EBTY > HY RAT B EF
T BM @B R AR — 1A A LAy A B R AR % sbHRAT

B FBREED FHRARITHMEKRSE  UAGHEAR
BAEATIEIE - ABAE AT > RIBKBIH BT HE B o3 H&HR

B o FHRAWMAEIE LB T AR EE 0 A8 %8 [ B L 4
HYEEBRETEMERY  AEGORERNGS | EFRF5 B
fThy o ®

1t Bouabdallah LTAIEF #£35F RE BB R ¥F » ZE g4t > &A

B R NRITER TR TAEETFATREARES > FHR
FEEORTRFIRAL ERER B ARG ERIF (lack of obvious
traces of violence ) B ¥ IR AW B B K - T ATI 2 TR EH
RRATE  RAAGBEERMEW L A TRGTHRABREALYT
W R AR TIFER NS 1 EZIRT

* Rached Jaidane v. Tunisia (CAT/C/61/D/654/2015)
“ Ibid. FEZE T o GBS EAEH I SR R B RS R E T B R T (fE
FREARES) - B - HEEEE - KR (EsEzEKT) ~ @EFBECEE -
* Ibid. Para. 7.4. See for example, Jean Ndagijimana v. Burundi (CAT//C/62/D/496/2012), para. 8.2;
Niyonzima v. Burundi (CAT/C/53/D/514/2012), para. 8.2; Kabura v. Burundi (CAT/C/59/D/549/2013),
para. 7.2, and Damien Ndarisigaranye v. Burundi(CAT/C/62/D/493/2012), para. 8.2.
¢ Bouabdallah LTAIEF v. Tunisia, Communication No. 189/2001, “Selected Decisions of The
Committee Against Torture Volume I, United Nation Publication, p.143, para. 9.6 » 5% EHgFH » 28
JEPEEEBUN SRR FHEF NE MBS > F—UIT R & AR IEERERE - AT AN - 2EER
TR HAO AR - BREEISE - BEEET SN NERER ST - A0EE R ST AT - R -
B% > HBUN RIBIREST% S TR - S EhE 2T 2 NEEHEL > DI AR H S
THIEIRBINH 25 R BAE » 7281% DUSA BH SR BG TR BT o H R B A S T 2 A TR AR AR -
*" Ibid. P. 144, para. 10.5.
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4t Ennadma Asfari #3RESFT¥EF > FE R ETIGFUANE
R EHRE GGG L > TR ASo b 0942 603 K HBEA 3 4 4%
0o ZRB WAL ABIRA  PTAMKKE A B ASEZT R Rk
Fof S ke BB 0 IR AE S B R E B Ay AL B o P
JEBIARIE F R AGYRE - MR R BATAETIZEARE » AHHBRRA
AAEROEHHELBEREEROEALT >  ZETRAFHFA
FAGEN > FMH G ARG GREA LG BRANF
1 & Pr 45 o B0 o

% 9ME Ashim Rakishev ( 0B ) #o Dmitry Rakishev ( £+ ) #£3%
i U732 % F > Dmitry Rakishev £ BE A 4T A& T & 88 138 < 094 &
T o 40 G0 A T AR R A REGE R APE @B AR IR G
o #Hit ZEeEMA THFEEREL ) AT REBEA MR
B BRI ETRIEEG ORI @ TURAEHNEELRAER o
& KA BRI E - 22 B €32 % ° 1& Dmitry Rakishev & 7L & &
S A B BRIED > BAERBMERER  TRAZA—LE
B A B AnAs R Ao B A TRE MR TR - 7

pun

%2 4% WL ERIT A2 B

5] # £ Ashim Rakishev ( 2{# ) #v Dmitry Rakishev ( 2-F) £ 37"
ERAAIERET X B RARE T FAEE B EERAITHZHEN

RIFEGHBRAEFHRELSACRGECHERE > FRIETRAGHEE
HYFAFMEXNGEER - AFZUET  GHRHMYGRIEETA
AT ETTALE & FARITFERAM » ERER—RA - £

** Ennadma Asfari v. Morocco (CAT/C/59/D/606/2014)
YRR @ IBEIT T AKY ) 5 2 IRAVES 2 S AEEEE R (2007 4F)
30 Supra note 25. Para. 13.2.
X TERGRENRC IR Y - R AESE R ARSIRHRER RS M o 55 145(n)Ek -
32 Ashim Rakishev and Dmitry Rakishev v. Kazakhstan (CAT/C/61/D/661/2015), para. 8.2.
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BAFRAMIIEAR LB AN B R UREE X EET > £ 8
CRAGHRAARABITE LRI BEAITAZER > ERAAF
{% 53

,}/-;o

+>v

Bl 44t Rached Jaidane #£3F X EBEE T » ¥IHRAZLE ARG HE LT
FWLOBFU TR > EREZZHRNEEH LG 5% -
EEEHGHMM > HI B TP HRARRTAMBEARL A E 2 Bk
o2 FHA MEERATAENRCERS - A TRAZTIHLY
B2t 1 (BF I E—pmE) x#R % /M Damien
Ndarisigaranye #E3F @S E Y » ZE oML £HITHE REE
BB BB EAN 0 B RIRIR L B 30k A APy L BER AT A

55

o

A E3iE Lok 0 4£ Déogratias Niyonzima #2305 5& £33 E+ » £ B
-G # 4 BUAR B Sk ~ AT ECHe ) k46 0 By ok B BUES A e R A AT
Ao BB F I > PR GHAT BN EERZT 0 Bk
AT BEELHAFREA

RANKFE IHEMNTHRESEMERZ A - £HSBEATHRTY >
PHRAFHEI AN E IEZME > MIEHFHBRBEZT HFARE
BRRF|EETAEE ZEM ARG B E o 54 Mathoud Brada # 3
FREEZBEGRA ARAETRE - BRI ER ZHLA

> Ibid. Para. 8.3.
>* Supra note 20. Para. 7.6. See example Jean Ndagijimana v. Burundi(CAT//C/62/D/496/2012), para.
8.4 ; E.N.v. Burundi(CAT/C/56/D/578/2013), para. 7.5.
> Damien Ndarisigaranye v. Burundi (CAT/C/62/D/493/2012), para. 8.3.
*% Déogratias Niyonzima v. Burundi(CAT/C/53/D/514/2012), para. 8.3.
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MEALZS @A ERENEFX@mEEE B R - —BREH5
E—ERE > AARRRKAEBILAME AL R R — 8T n ey
B R T —AALRE R RS @ B SR o FAE 0 AR
BRERPRAMGHFEALERERERERAEIALLEBRFEATAEE
S EER B TR o B R AR H IR da i oA A BB A @ BB AR
B o 57

Aot ZEGHEATHE —FHIF > BERNP RARMZEL T
AR BEEOEASSEMNRGZEE - SREBEALY TAY | &
3 — MR HE R EAWALERL T "HEANE
#ﬁ;J 0 39

A CTAHKMAZEFRBEEY > ZECHBALMMNE IIFNF 1%
—HBEER HERB ARG TIREATA A E GHEE T IF AL
RAEBez ~ BRXIE > AR BN ERE 0 20JA UAARARIE R X
R G AR ER > BRLIBLEAGGFLEY - £EFH

W REBEeaEFHRIEL BRAHARLBATRAR - AE i@
Aéﬁ . 60

EEBT  GHR@ULFEIE G P IFARE - BRKT|EH %G
#B > 4ot Adel Tebourski =23 FEBR Z F » FRARALZE 2 HmA

3" Mathoud Brada v. France(Communication No. 195/2002), Selected Decisions of The Committee
Against Torture Volume I, United Nation Publication, P154, Para. 13.2; See for example, S.S.H. v.
Switzerland(communication No. 254/2004), para. 6.3; Communication N° 238/2003, para 8.3; R.D. v.
Switzerland(communication No. 426/2010), para. 9.2; A.M.A. v. Switzerland(communication No.
344/2008), para. 7.2; Ismaev v. Canada (communication No. 333/2007), para. 7.3; X. v. Kazakhstan
(communication No. 554/2013), para. 12.3.
> Supra note 23. Para. 13.9.
> Supra note 34. Mafhoud Brada v. France(Communication No. 195/2002), para. 8.3.
% C.T. and K.M. v. Sweden (Communication No. 279/2005), para. 7.3, Selected Decisions of The
Committee Against Torture Volume I, United Nation Publication, P226. See for example, A.R. v.
Netherlands (Communication No. 203/2002), para. 7.3; X. v. Kazakhstan (communication No.
554/2013), para. 12.5; A/53/44 and Corr.1, annex IX, para. 6
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MBSy MAGEANE > IR RE > FRBUFAZT RAHBEN
NERER AR AE KT FAREEIR - AT @ ZEEH

Bl AN E 3B EHAHIE—BARBRER ERRIEME
Bail X EEA YRR 0 AL A AN B G R A LA T ieE 2B

o RWZA A AT o 45 R A SR R o (M)
o ANKNEIHEHGHRAENIEMTALRBEHRE - — B3
AREF IHEREOES T TAH RSB LR HFHBFEHFI
FBERMENES > RALREBRITANNRCY & RERLE
# %0, [5] P12 AT A%ff’*fu o RUEAEBRE] 7 — R K > #F @EsE B
8 B E A

% 4 4% S kYR B

f Rached Jaidane #3/{ X R B EFY » FEFWAAE LT WEHE R
BN TR A S5 > o kIF R B NEMNITAEEH » LERS
EFE 22z AT O

F& Mr. Kepa Urra Guridi #F @I F £ ¥ > F R AMEN T 6B

ITHZAFTAMIA LG TRRERE TR EHERLTELZFA
REEARMEA c M REBECEB TG H G BFAKHE P
— B B 698 F AR BEAATAHZARRES - £ A CEEHE
FAGREGHRE FEZEINEMNITAZ R EN » HALTIHEE
FATH B BEANERBEHRS - £ZETY > HEAEmEize RS
Aol TMEATHEBETRINZEN - B R FRNEM > &

61" Adel Tebourski v. France(Communication No. 300/2006), para. 8.3, Selected Decisions of The
Committee Against Torture Volume I, United Nation Publication, p.241.
62 Ibid. Para. 8.3.

 Supranote 20. Para. 7.7. fEZ KT - ZEGRHALCHE 21 £%  HYREIEN > £8
R " ERA UL S T > DARECR 1999 FERTFTCAYBEFITT R fE Ry SEATHESTT - BE DABASE
TR AR S AR FEAYRIET | -
% Mr. Kepa Urra Guridi v. Spain(CAT/C/34/D/212/2002), para. 3.2.
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HTEEAR R R RAEIR o > (e $He M35 ey B T A R R BT 02
LR ZEEWARRTANEAIEE2LHRAR O

F 5k LTkp R AEL

4t Suleymane Guengueng % 7 AL E N Aol £°F » #RAMBE
% & 18 2 A7 48 4 Hisséne Habré £ 180 19 8 56 5 B 406 » 3w

RGP AT A BABE > FHRALAREHZ— > 4 Habré B
HE Ak HeE01% > Hisséne Habré S8/ B v il B2 8k - FHRAGEN 0 B
89— % 75 B T # Hisséne Habré 69453% » $5 42 I BER 4T A o
KRG HQBEIR AR P FAS N B RE - 8t 2B ¢
EEE  ARBANESHE2H T B EAH B BRI ZHE
LR A AR AR P 6 TR0 H SRALAEAT B AR 69 05 DUTF A 3L ¥ BL 38 R AT &Y
ErEf BAHEEFIE - ZBERAGOBRZAHRR T TH
LBHEE > BETE-ZHHSEHROAARLBS  HERA
BESHE 2 RIMRE -

%7 1%

Fl# > 4 Suleymane Guengueng % 7 A#EFFEN /il £ + > Hisséne
Habré f£ 361 58 P9 v /) 8% 3 1% 18 12 25 79 o @ AR AC 3738 ROEE AE BEH]
B BERAWAFERESCEMMRE - #ib £ B 0B RE
N E T THO R AL E AL NERARIEEICE 41557

% Ibid. Para. 6.7.
% Suleymane Guengueng et al v. Senegal(CAT/C/36/D/181/2001).
* Ibid. Para. 9.3. fE5ERCELAREF M » NI G EaAREE YA TR U] TEN
NOERABERESTFRIAD A R B RERE - WIRAE SR EIH L3R - R E AL IR & BB R T
FYEIFE. . 3B 21T Ry B MBI ATEZE NN E BE /N i FY 5 Hisséne Habré {EZEPNAIRI A HIER - 0%
SEHAE R HAVEFEA R IEEHY | o (“no procedural text confers on Senegalese courts a universal
jurisdiction to prosecute and judge, if they are found on the territory of the Republic, presumed
perpetrators of or accomplices in acts [of torture] ... when these acts have been committed outside
Senegal by foreigners; the presence in Senegal of Hisséne Habré cannot in itself justify the proceedings
brought against him” )
% Ibid. Para. 9.5.
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HAEFT RATEON > £ 5 SHEATIEHLT » fo REATIE AR %
ERXETHMAEAN - B gAY > AFRIBIENER TS
AN BRI RICGEN AT AT A TEHER - BRBEAQE 715
HHBREAEREIEFRE > TUEEIERTE (a) BTIE
(b)) BEARIXEZCBTHAFFRRNZA4 FEHEAR L
fEAT BE T AT By 3 & ok b o ©

K EGRh  HHBRRAIET] R G R 0 SR B e
HEbB e RBEALREBITXORCH RS - ZEGRA > HHRA
#H & F5 AL 3F Hisséne Habré Wk BERAT A > TRIECHEEAIL A 25
BT AR o W& BRI AR R R B3Ry 0 &b T
F£ 2 N Au f A2 35 Hisséne Habré 894EAT T fEME - R B @R AG 4
ERANNE T2 EF 7

F 1115 THEEZEHK

#& Ashim Rakishev and Dmitry Rakishe v. Kazakhstan — % ¥: " £ B
SEEBINFRABN () F 11 5F @meyscRfe b R4
ITREA MR IEG RN - 2R B @04 > GFHRRMEORAL
%71 By ik Fo 37 B EET 6 B IR A — A& M 69 (of a general nature) » 3t R AE
& BA ' T IR BB 35 5k (specific measures) Py ik £ 38 — 34 G HhEE A 4
EEAIRAR - TR BEACEFRAL (DY) B 1 hRBE EEMT
AEW I REZWNARH L FRBANXTHRREIHELY - 4
REE - BEHEAD LA - fodp R B L orlan - 7

% Ibid. Para. 9.7.

% Ibid. Para. 9.8.

"' Supra note 29, para. 8.4. See example, Taoufik Elaiba and Christian Action for the Abolition of
Torture (ACAT-France) v. Tunisia (Communication No. 551/2013), para. 7.4 °

> See example, supra note 2, para.7.8.
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#& Damien Ndarisigaranye v. Burundi” — £ % " dy 780 8872 A 1247 #%
FER T HRARBIFELFORZERAF S "ELABEER
(28)) Bl A ZBeH %A ZE S OBAMMNA %R
FoREMMENERBEERL  AZERY ZESHUATHERLL
wR BT R EREE  FRABBAFEITY  ReY
WEIHE BITRCRAEAMILE LK TE  AEETFHUHE
BEHERERRETEME  RAEFEERRELETRAEN A R AEF
MBFfEER KT BEERENNY 0 AEHELASX i%ﬂ“ HT
R 8944 FR ) 24T 40 F &£ (R CAT/C/BDI/CO/2 » % 10 %) °
sbF L EREMFER (28) B 114k 778 §K - bz b
AGEBEEEROEREN  LeHRE 1 REBERHHER £
Ashim Rakishev and Dmitry Rakishe v. Kazakhstan — % Bp 3% B &F £
BA R T e Wik F AR T A ey BokkeE
Ry ESFEE LB L RTRERBEZE €2 ﬁ%fﬁriﬁﬁ%
EIRR A R B A6 Rk E T IRk

Lo B RAEMARAZEIE o | CHERATEY > BT Bk
BERRERERZIG I -

%121 LHALES

ZEe LS EEHEHRRAE ﬁé%r’wréaéaﬁhﬁ
(28)) F 12HERT > AERTLARF ALY » HFRR
ERABEL RAAGARREREZFAGHEE M AR —
&z 3Fﬁfr1§iﬁﬁéﬁﬁ%@éi%?\é’a&%‘}%’:‘iééﬁﬁ'? » BEF]
BRI S RABRE FEABFBAT G T 69 BRI R &

., 77
J

A

7 Supra note 32.
™ Ibid. Para. 8.4.
” Ibid.
® Supra note 29. Para. 8.4.
" See for example, supra note 29, para. 8.7; Blanco Abad v. Spain (Communication No. 59/1996),
para .8.2.
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ZB a5 EEMRARE LA A E I AN E(impartial) 89 BT 3
T oo IREp T e RTLAEHA A NEMEERE > RAE RS RE
BEGABRETT (24) F REREHESE 7

ot EEEEHT > ZECRRASR IR @G THEAE
b 9B J1 RAE B AZAEAT A 04 1 Fu 4F & (nature and circumstances) * it
HATHRABABN S - |7

F 131k FHREBEALER

ZEGESHEERHET (2H) & BHERARERKXEERERN X
TR AR RAL E X F I R R KA RAAMF R e {EER
%) 2 BA (express statement of intent) > ¥ EEE FER X FEILA M€
FARE  MARREGHBRAEMERHEARBHEARASETL N — 42
2K 57 {2 T BA #F 4% 3£ (a tacit but unequivocal expression) A ¥ 45 £ Bp
BPANERERREFE ¥

NTFEREREFALRAGHRFTF UL BE2RERZARNITR
% A HIEL T IR AE) ¥ 3 0 4 Dhaou Belgacem Thabti v. Tunisia —
P RAREFERERLT R ERAREBERA T HRARMER
EXOBEAREFE > pllomikRR OB EMmATRIT
JragE ] BRILABRE R ARAAE RBEAFBNITEL  RRIBER
£ Rk SEMWERATRAZAEEREABRR  RABE
WET RRARHAMESZRE  REFABTAAER £ 5
TRALEB BB AMMIBIEZRIE B HRE > BT FALERG

™8 See for example, supra note 29, para. 8.7; Mr. Kostadin Nikolov Keremedchiev v. Bulgaria
(Communication No. 257/2004), para. 9.4.
7 See for example, F.X. v. Denmark (Communication No. 580/2014), para. 7.7 ; supra note 20, para.
7.10.
%0 See for example, supra note 23, para. 10.6; Dhaou Belgacem Thabti v. Tunisia (Communication No.
187/2001), para. 10.6; Blanco Abad v. Spain, (Communication No. 59/1996), para. 8.6.
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* %R RK&R %%E&ﬁﬁ&<A%>”d3ﬁWﬁﬁé%§
o 8Lf£ Bouabdallah Ltaief v. Tunisia — % * ¥ HFA@FAEEE

(exammmg magistrate) ¥ 3R F B Z KRB L4 E - 2L R EEER
%?%Aﬁﬁ%iﬂ%lmﬁ»%& 5l o 6 TR TR T e A B

NERRIFIRGER S RRARE R AE REER B
%:&x% #HE Bb o AR FABRLE RN R A HIE
REZWRE  ZETRAAGFHERLAR EFEFERLZHZ Mta
2oy B2 E (arrange for medical examinations to be organized

systematically when allegations of abuse were made) > & B € & 14 3%
AHRREEER (D&) F 13 GREFRAEN R -

%14 f5 BAIE A2

ZBEGASEEMNYER (NH) B 4 GERERREFXEfL
4 B A% 849 4 # (the right to fair and adequate compensation) > i B & K
& 4 B AR AR BE R AT B X F ATEAF A K (redress) » L3F R FH AT
B AEGE > BEfEE > UG EEARBE AT
VIRNCEEE ¥ ENEEEEIE O

BEBHAEAGHR NG EL LA > Sl xF M EHEE R
Fre)E &M 0 7T H T 7 B3 4 Ashim Rakishev and Dmitry
Rakishe v. Kazakhstan — % > & B €30 3 &5 2 H N BEE & 5569
EE o By T REIRIEIE LA F Ry o IR Ay sk R L ey s
EAk A Y BT B RE R I e RETR 0 R
(A#) F 14 1458h3E R ° B SM 4 Déogratias Niyonzima v.
Burundi — &35t " @B EMRE - A ERATERAMA A M B £ A5 0 12

il Supra note 23. Paras. 10.7-11.

*? Ibid. Paras. 10.7-11.

%3 See for example, supra note 32, para. 8.7; supra note 29, para. 8.9; Déogratias Niyonzima v. Burundi
(Communication No. 514/2012), para. 8.6.

* Supra note 29. Para. 8.9.
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é%@%%’*ﬁ”ﬁ&‘“ﬁ%&i%ﬁéﬁ%??%kﬁﬁ
(A8) % 14 158 ey AT e HEA 6 T REME o ) PRABUR
WA N EGAEHPBEE R E RS

7t Rached Jaidane #3H R B EE T » R EFRAFHRAFEER
%”%ﬁ%zﬁéﬁmé% 123 K% BAMEFTIEARIE 36 > AR F]
BB R A AL 2 A -

%154 BRI EIE RIS 2 AR

ZERAEZEEMHOFRTHER (28) £ 15 ke LmME
(general nature/generality) /R B 2 1k 51| &4 48 ¥ 14 (absolute nature)
Bt B EH &RFHFE L (ascertain) £ & H EHEHLE N ey — 18 k42
B A3 4408 B B a4 & R0

ZEGHA BEEHNEHERFEEFRAREGH Rz RS
EmIEE B & BRIFAIELLER - ¥HABIE S M (clearly arbitrary) 2 BA
BE ) 7E RN 0 e B FI0A T UH BRIE R G By N B F) 69 & 75 (the trial
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#g (well-founded) ° *#& Mikel Kabikoitz Carrera Sarobe v. France — %&
FEREWRA " ERET  RERXLEG0EE > TR TR%

% Supra note 33. Para. 8.6.

86 Supra note 20. Para. 7.12.

%7 Supra note 20. Para. 7.13; Mikel Kabikoitz Carrera Sarobe v.France (Communication No.
675/2015), para 10.2; Ms. P.E v. France (Complaint No. 193/2001), para. 6.3; Ms. G. K v. Switzerland
(Communication No. 219/2002), paras. 6.10.

% Ibid. Ms. P.E v. France (Complaint No. 193/2001), para 6.5; Ms. G. K v. Switzerland
(Communication No. 219/2002), para. 6.12.

¥ Ibid. Ms. PE v. France(Complaint No. 193/2001), para 6.6; Ms. G. K v. Switzerland
(Communication No. 219/2002), para 6 11.
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% Mikel Kabikoitz Carrera Sarobe v.France (Communication No. 675/2015), para. 11.
°l' Supra note 20.Para. 7.13.
2 Ms. P.E v. France (Complaint No. 193/2001), paras. 6.4-6.7. See for example, supra note 67, paras.
10.3-12; Ms. G. K v. Switzerland (Communication No. 219/2002), paras. 6.11-7.
% Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Art.16-1:”Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of
cruel, inhuman or degrading treatment or punishment which do not amount to torture as defined
in article I, when such acts are committed by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity. In particular, the
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obligations contained in articles 10, 11, 12 and 13 shall apply with the substitution for references

to torture of references to other forms of cruel, inhuman or degrading treatment or punishment”

% Sergei Kirsanov v. Russian Federation (Communication No.478/2011), para.11.4. See for example,
Hajrizi Dzemajl et al. v. Yugoslavia (Complaint No. 161/2000), para.9.6; Besim Osmani v. Serbia
(Communication No. 261/2005), para.10.8.
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16 %) Z B €% KEBREILBPHRIE 2356 > 17 L REAIFRE
FIPp S RAABIF SRS BB ERA M E S EA 5 sERIE A8
B AR 09 $B 39 AL B S AR S A3 B A2 L @ e B AR RO R AT
FedEFoE F| ~ JESLBPRERR €A% 45 1% R E F o) H AT B39 3
FEA MBI H 2 EF(LIEBM I BT AR HIEE
RO NEAT L By #e3R » BAERG X ELRMEA BT - HEWHBE
FHERI > A ETRBEBR -

B B AR B AR AL 8] TR A B

ZEeHAMNARRREGRB R RABRIERIIEEZM - 3
AEBGERIREABMER > AH#IFEERERF L MENE LK
FAEE QBN ATERAE @ SFHRET (AN) F

15 HREGEF 12X B GREFINRREZL > AIMEMH > 44

BB NICRA — B RERE AT EE PRI EAN
FAAB o sboh o AN B BB E 0 eI RIERT R K
MR LS ER RAERICAETAE 9 F 12 F

13~ % 14 Fu 5 16 £%) ©

BB R R B 0 o AR AR A 4 B
B PR - iﬁﬁﬁ?—f““ ° é‘ﬁ?é@lﬁéﬁﬁﬁﬁﬁﬁﬂ%ﬂi%%‘ £ %) & 15 4h Bk
BRI BAEAUTHNE AN OB EFRREFLY
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7.3 I R ARE G IR B

B o BRG AR ERAIEE ~ BR -~ FE - REBEHREYEA
(LIERMERBREA) R e BEETEMNKLEE - RAE X
AFHEAKGHBRETNOER - RECRFGHNR "ol AnyE
WA [EADE A EREER G AR (F 3 15) > FIEFRKKAKHE I
R AR BB R OIRIE - RERR R4S &R AN AR H 6 -

8. A AT

Z Bl W IR T B4R 4 B Pk BE T 3 JE AR 09 AR R B
B o i &R ¥ 2006 F9 A 6 BAAME) (2-22.3 Jik I
F ) (Army Field Manual No. 2-22.3)/#t4%k M " A/ 53R & 4T

%) | (Human Intelligence Collector Operations) &9 ¥ ££ 77 & &k 2| B
V1o AR R AR ki ke T G, A TR
AR FRATFR - FOBRRAGAEMFEATHRERA
s () REGBERY % - GHBRBERAN " FHmET
B e SR EdE T R A R F skt 28 24 0
B AT 4 B B EIR o B M E(REAH S 30 X 0 &
BB TIERER TR BER(—REABA) > mBH " T
B B ey(R b B 2 BT HER) R - &R EEMRL
2 & SRk R B R A BEER AR AF B0 B RAF B R - B A (HLfFE
RAKREAL IR AT ) (Standard Minimum Rules for the Treatment of
Prisoners) % 10 #& a9 &K « Bl » QBB EETR T H I radE T
By PORERIBMIK 0 RCE R B B e AN R Y A A
BT R B R R > EH & A TRl > Mt kAL E % o R
KL FZER > KM R B R BRA TR G FH % R EBEM
AEFR R EAR G > M @ 5 H B R EAF B

0.7 i 3F BBy Re AR R

ZEEERIIM L AARMSMEMN > EREHIEE
RE s ERE B REBREEHF L DEHRREZMABEN S
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rits R R E @B o b ABREREFHOAB L
BEHERAM TR-AEEENE - ZETERGOBR AR LY RAT
AN EIEMMHARERZ RN > BERKRAREE 6 > EREERE
ERRFA R HAA RAQBEESMLTBD G BERERLAF
FEA4ARE R A 5 3 (a8) & 3 4508 56 JLEBATRUR 89 R R
G EERREBRES 0 LIREREFEG GBI S -

1045 R %

ZEEHHEER > EXEERAT > GHOBREEE R RFIMEIL
B EFRE A H A RIGERT - A BITEBAMERGH
W BB AAAERT c R EREATHORBHRESRKLE
wE MARI GG BR > R B ey & 0 B ISR R e ik
BARGERE  TEEREREY - £ R o8 - L EHE3
TN EMRRE RN ORERDIAY - 8 &R
HBREF B4 F e fan # RAE R & 5a s34 B ey ok 5 R FHE KX
A& A e e £ RO BB Rk > # B L ERAMER F A
% BARERARFEME > UAZR S R HBREEME S ISR
WL B SRR T B AR AL » SERRARAT A 10 A A R T (OF
RER N EMA £75) (Prison Rape Elimination Act)# € #94% % o

11.8 4% 8 &

ZBoxrERGHREAY TELARAAALERERES 24
BemR Mt AREAVERNERMECHE T CHRT
EHAoRERGY > ARBMREAMGRER > R A EEE Z i
Huem etk - RE T REBEF EHE 2154 R%E FHRRA
B BTREEEGN > BTRKER  BRGAREEN TR
M BEEHERTYEFSE - B G CERGAL  2F K
AR FEL A FREREREY  ZFEERYERE L4

E‘{ °

12ARERZRIARNFZRS > AFFHE
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ZEBACRIBREM N A > B ELIEG T LT 4ETAE
ANEFHEMIHANTRGHEERN » QMR - ZETEM IR
2 RFABBZE TR EEIEERN NGBS - BB RE
B RAIARF ~ LRI~ B AT A AR
ROMGEFHEARES - ZEATERGFHRANMKRY S > ik
WRERREGHGENITA > CHEIEAE - ERIFEARF
Rt MAR GRS - BB ™mT 0 AR E © ZELRATH N AR E
W PATARIE CHRERNY EME £/4) (Prison Rape Elimination
Act) ] & 69A% B AR R BAELRAT A B IR B 2 SRk 6 B FR AR AR
FodR PR B ENGERT  EHE A S B L > 8 BE

REAMERREN > QERREHNNP I EARRFNEMEER
MIERAES > QRN AE RS AERTEARRMER MDY

MR A By B FI3%R 5 FIRTIRD A AR R AT A6 Reg o

13. #0 FIu R R AF B FE G & 27 4 )

ZECRAGHREENA TREBRAZHEELELF/ITTY
YR &R R BEG BRI AR ARLESEIITE

BARE N FF 1615) - ZEGRAFHREH 18 RAT LEZA
I SATOR AT 4 AT BETR R AF B IR B EA AL S AF AR FIR
Iﬁ@ﬁ%m%&ﬂﬂ@mi&%ﬂ%&@%’%*%%%Eﬁ%
P BATEI AN ER > RIREBEET R > 2 FIRBRMNTHE

14.3E 7]

ZAGHBHRAGFE R AR @ABARARE MY - ERE
P RBREMGN » B gHEHATRMGES > LR AT
BT EBERRAKSE R TR T AR R RTEEA
FAR S AR TR R LR BN B A 8 B S 0 A AT KRR B 45 R
TR RBEGRIHRREI ML > FIFRF FIREIEL 0 & RK
FIR A B NI % F RN TR H AR E RN > N BEERF LT
ARE WKL TR ARNQ PR BB — B2 RE
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B e %éﬁ%ﬂﬁﬁﬁi’uﬁiﬁ%ﬁgM@% 3 ER Y AR
ﬁ B RIEBEF AN FRT - £ B EB @R YHER
d’u%%%%ﬂ

5B AR RN EREAT

RZECREIMINEL > AHLMEMBLETHRRITHEANR S
BAERANG  HHHEREEEEMERHEOAR - BRUR
By LRI R GHATERAR Rk o £ B R
Bty > B LR RFRRIMEETHME > MBEREEH
HEFIL - ZECHANRI MR > AIMEMHE AT E o B L4
HISHHFEBFEERFFRTEFTFERTENTE  HRITE
REET —BHRBEEFETREN BEBERN - £ 8 oR%E
HHRA > BEHFETEMEAEBTHERRGEHBETLE
HBE BT R RBEEETI  BHERBERTLTREEEE
AT ANEIE - ZBEEE  BAAANSTELZREELL
BAFRT EEFTBREHUZIEMOALEAEENE %.AML
AR EE 2R 2GEMEAFETHEEE 11 F 12 F 13~
1440 % 1615) - ZEGRAHHBJE - L/Eﬁéé%iﬂ&%ﬂﬁﬁﬁ%%ﬁ%
BEZTRPUEABBEMSA XN O FHETRR - AEFoNEY
FE > FAEE LN EFTH LM AT A EMEFI R ETERY
m A AR SR BRI REFITAHNAER » Blo A X H 5
RIZEERIBEREITA R ERE T RAMEER S  AX THRMEH HHH
Fo AR AE -

16 EZXRE (RER)

ZBEaREIMgZL 0 B2 AME RS HA BRI RFAE

Bp i 5F A%%ﬁfﬁﬂk’ﬁ%%%%%%ﬁﬁ%’%é*&@
Aokt ZEGHERARERETHRAETCHREBIRIEE -
ZEast ALERRIFEEAT > EHBEXBER > L&
FEARE ARG o R RO —— AR E Fo LBy A R B R £
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GEHAR—THERAKERSR - FART KBRS KB LR LR
BEIBIN O PEARER - FHBRBEETERERABNMEMA
R 0 DR AR SR I 5 PR 0 SEEAAE AL OA L E Au B di o

17. #3% > .35 BE 1% #2148 JR (compensation and rehabilitation)

ZECEIEINGHRAERLEELAB AN —RARMES T F
KRBT REFMHE > EFRESRI:ERNL > HNEARRE=ZRX
TERAFTE  URAHIFIBEF E/RIHBHETR > RER AP
THERBEN - GF R RAESRE TR BER o 72 EHAE T
BATE > OB HRAcIRLe) o SR B R ZREEM I E
FREBHTENIFNEY - REGHRGHBR LB RIEFEF L b
1t o FELRPT A BER Fe AR BB RFMME LA T AT R
FAFRe A BRI HEA  OHEETSNEANTFE  HHE
REAERNNTES - MBI EHFNTHEEA MR E
FoFRREE  HROAEMMIIIREREHAE ©

8.A Bl EIR T etk ) RMEAR

ZBEEMRMIG L MRS AEREEHASESFAE ) BE
BMAGIFRAEA T FAGFREREIFHT L EAEZHZIRGHA
S o BB BEMARSE > AR ER TR ENITE > BRI
BRI AR H A R AT R - AR A R AE
HERAETBR Y > RE T HRAFTARE L E I 3839 ™Ml 2] & AR
4T7% v L3Rk FEAR & A E MR IUAT A 0 R1E E AL
%) AT SRR

AT

EFRMA—BEHREH  BHERABGELHYE - HRAREET R
AN AN RF S EZRARAMEZENEGRREHE -
HABRBAMZEOBRNEBE R EHHE > T2 2 5e085 -
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Ao kBl ZEE—HRAA —BRHELANTHRLEL  XRAR
AN ETRAFS AR AERZ AR Y NEAFRBESS

LM HERATAEBRE BRI R &> —ERAEZR THGFHE
RKMeyFE2— 0 Rt AR AN A R I EER A FE 0 (2
FEEBEFR G BA R A B F AR LR AR TG RE » RN AL
FREBEHAREY L REAB —FTEREE MEHERERRL
FTHEKEE MR -

2. MR ABER G BN > BB TN MEGHRAGE
B R KA H o T B a kAL F 0 3R B AR S 0 Mg
RO T KATHRES > HN A XA REZHRKLENZE
BB R -

3R ARBERABRFRETHRITREAT TR ?

HARANKE 25E 2BHRE TEMBERKNL 0 RHABRFRE
BFERET  BANBAHEREMEATEEKRE B FRFHEIA
WATEER 232 o | Af 0 2911 FHBLEBRBUAUARBRBE R &
BRRERE A ERANIMEMFSITERMERTY » £REE
PR HEIT L AR ANB ML FHREL (FRELTALRR
) BAEAMBRFALERINSEFT LaeiEaley Tish ) B
Wk BAE PHEBIAT RS SHEREEA - BD - RAERE
WA BRRIITA MBERERAL 2REF S ROERNBE
RPRE BRI AIEE -

HAERLEHITA  RESANSE2HF2HBNEGFANSBLE
£B > REBIWRERERN  BERERLNBRAEFABLAFE
iR EIABATANG RS > M BRF AR ERRAE R AW
BRANKYZER - HHBRREZ BRSO RFLREY > ££
HufBREARGETRONREIGHEFARE A E 4155 2 8
A ANNE THRZLEEMNORS > WELES 1 BFRATH
FEEAFRTHRERET » B RFHUR > AR R4 E &
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ME - RRARAZBARE X LT EBA LA > THAMARELE L

Bl H A o
AR IR A 45 AR

HN I8 RATRREANEINRE > R ELREHANNHZER
BAR  FRARNYNTBE LA REE » ENHRRFAGEA
BIWRFIABEL S RARFARE HREELECREAZRER
BETTRE o Bob 0 FB G AETBNENRRFAHRL T RIFR
oyt HRARFARRANBEAANOREE GHE > MmE
XEB g -

S5HMREBBRAN G EB - SHEHAERMLIAT > £A2EH
EET 0 RIEXEARE EOERAIRE 124 B A8 BN BUR ATk A
WyES N BB BEROMY > BRRKEHE -

6. B R E R R R 2R B

HNE A T HABEEMALES —BBERA SEER R » &4

B R EZARZERRIEZZR » BPEIZAREE BHZAER
RAIMNERZ » B ERHIFEHSRATE R BRREEREZS
THRELERERARUNZES - ZE TR REARHRBERRE
REBWINAAN > EELEFEERMOESL -

THINRAREER

ZEeHBRERFTENIIMRETE > B RBLALE IR
BRI o Bt E B BRI R ARE R E M - R AR 3] Tk BRAEAT
T F 6 B R o A AR AR E T AHERE ~ R ~ BRI EE
A ZBEBERGRR > RLBEXRZBZBECHM  -ZEEFRER
esksb A2 F > BABEWNEFEERSF  LARA AT EHAREA
BB ERT > RELIRIAETRILAKBRRIE A
# R o

8. B 734 35
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Z B &N A B89 00 B 4y T HR SR AU AT AR IR 04 18 35S
BRFTH > AEENEEFRT RE B A TR HEIFALTY
o PHHEARAMNERE "HEL > B TRMEREMNRE
FOFEIT > RHAMER ~ KM~ REREW - BRARE -~ %1%
BEER R IF AR R FRORBRNE TR TRAALNNEEER
BRIk -

OBENBBESRA RN

HHERASUEABORNER > ABEREHEER T > BHXH £
BewBlx - ARASEABNANER > FEBEBRTL » EH4H
PREGBORBER B AR 0 Blde 0 SHEEE BAFE ~ RAER
HREVEMMEGE ZFEGTERERAG > GHIIOBRBMETE
B HUE AN B BATIRIR ~ AR NKASL » ko R T REN R E

FoRBRBEFORERERAMEEGRS - A5 ZEGTER
EFRHEABLERAB G ZDRBBERET T SFTHABFARE
AR TFHEAZBAERAORZRE—BORTRE - it £ 8
ENPARG YR E R ETIRILERB2MER > LREHHAER P
REHPHERFLEER -

10.$4% £ A8 £5 RBE{E

ZECHHEGHRGBINZE > FRAXELEIRALRN >
TS AT H AR B IP AP IRE 9 BERAT B 454 > B — BB ~ Rk R A
DT ETEE > MAREMAXHBIFATHERLERSF - M3k
FERLB|BERRIERHES  FRATTARGHBREREL S HA
SH P2 BT RN BRAEAIEE > ARG L B R
T T AFEAF AT BT B AR e AE A o
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(=) BAF-RBEEREILEHEEL” B2

1B 52 2

BER R R IEAMNB RAET - HAE (28) RRARATH TH
A9 B FH | (mental torture) £ 7% % 195 Fu 196 45 P2 H BA#E eh R 2 it
B EN AR 04T By o ke Boothay pe S K2 © sbsh > B R LIE TR
QI ABNNOBUTE B > RRE2EANATRAOBEA > flho B8 R
MRBFRBRAEETR - ZECERGURABRANEEMNAN (28) #
1457 MBS 0 & R 0 S BER M BT FAT - ST AHBRE

# (constituent elements) * 3 F LA 38 & ] 5 7

2 WAL

F B & Wb B R B PR B R B TR 0 5B 0 B RS B 6y 2
BRI T E R RABRM R EH L TS0 D RO AR
EELMNEROATELT 2L (DY) 5 #HEne

Tl Fe EFFOYAT A SIEAAHIRE ~ HE RS BEER AT A > F AT

n

AL - AR 0 RS

3 R i& 18 & A (Non-refoulement)

% Concluding observations on the initial report of Japan, U.N. Doc.
CAT/C/JPN/CO/1(2007)(Committee against Torture).
% Ibid. Para. 10.
”7 Ibid. Para. 12.
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ZEBECHNGAHRGBA N Z T X EERAREBORGEES (28) &
3fEESRBY 0 A AIE -

(a) 2006 FF5 B 3% 4| Fo k R 2R 307k 502 A A RE 28 0k &) 17 A2 B 0] B R
MBREER MB EFEFTHERAHKMALSE 3EERAM S
(b) RABEILMME S RAEDT F

() it EAZEFIBEME T SHEGATSHMNEN - LERE
BRIE R AR A FRBIA B ~ EAE ~ MEERIE ~ A A 8 E e BRI e s
oA ZREGHECHL LB LETHRET AR — B
AT Ry EAF o

(d) HEF RIS T o Fo By ok 3 7 3062 A B8 3L ) BB AR 0 455
A% — AR S8 A T MBI B A BN BB TAE A B AT
RN EOET - RESEHN R A NHEHHMEGE = HH#HEK
# 7 B8 P (third-party refugee adjudication counsellors) & 1 # % 7= B
1
CVENEEHRAAFHRAEAFTFZH AT HNE —EEEEER
FUARBUF R ERDFE LRRNIEER - Bk > #2245 eh4
HBELEHRTEGRE

() BRARAMBRMAFRRELEFNLEEL > DAL
HAEATBAR & RIEILPRE ATERE
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(g) HIEBRE P iRz MEEFRZAREMGEHBE
o) A A B SR f R B R
(h) &8tk ey 2006 4% Rk F AT 3k A 69 BR 05 5 8 %) L 69 B A& 4%
(strict character)fe & FRME ©

45 4 B B AR AR S A5 RO v BB 3R A8 B 04 P A 45 S Fo UK AR
SR (NH) B3tk - HARA  ZHAHREHES LG F T HE
WS BARERGBEAGAH BN AR B FER - XL — B
M EEEERETFE GG BR AT FEREERR
R 6842 » BRI BRI — BRI E B E EMNERS RIK %
o ¥ e AR EY IR o R B R R F AT R A B 69 MR R R
B BB RAEEEE TAGMA AR R T 0RESZIREREE

KeggEA

4.7 X, B % (Daiyo Kangoku) & #2

RAGHMN L RAA % HuyF] A %K BBk (Daiyo Kangoku)#l B & #A
HEHBHOANE > EEAMBRERBLEHEM > LB — BB 2
TR REMY c BT w EHRM B H O E AR R
R EARE > B THAEA GRS TRELE  TERETHRL

RERFETRA ~ SRMEAFEM - FA2 > ZEGREW

%8 1bid. Para. 14.
162



(a) AL AR EFHM AL HBAIEN R LM E oo AR
WE o A AALNE R

(b) FEMBAMBHMZ MBS RH  #HmEAEABRRLR
Wi BAB ey BB A RAERLETF

(c) ABEMMERERBITRIAMYG » LHEHNHKERHIGH AR B
ZiE g Ry BokEE

(d) & T JF 2 AT 42 £ 5 ) & AT 44 & (pre-trial detention) B @&k > F34
FREERE2 R

(e) ARHUNELB/HEMM G R EEslfEE » BH
FIRE R B RBZHBEIFLTUES

(f) %A ZFATPRFESRIA S

(g)ETRIEG R RRNERET

(h) ${ e FEarHIP eI AB TR SR e A R 5] E
RETHNBEEGREAZM e mis €A% A R A4
FEATHE 694 /1 (arbitrary power) > F AR AABAZ PR A FHEEE
() FERREFLET NS TAAMBM A K AR 5 2R
5B R AR R A T RT3 AT AR AIER

() EPA B LRI G NIRRT AR B9 LA AR B A ik
Ei X
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(k) 42454 8 # ¥ 48 ) O #7(gags) © AR 0 1484 4 BN AR P
ZEGRRZGHRE LR B EE TR T2 E
KB AR E (R B & RRARRAZE BT HA L ZHH R RS
2006 F B kik 0 DAMEHF AT HEIPEA R LB A AR o 4 B
Fetg
(a) 5B EFERIE A B MBI QLI RBRFVERTLEE N H
Fo REEBHYET AL WAL UAREAEAE 20 G4
B &9 F 75
(b) a5 G Arisdn G oy MR oL LR 4R H A A B IR &K
BHE(HR B ARRABREALE BT
(C) FEARMALRIBIT R AL PT A A 2N BARRE SR AT 7R A 45 Bh > a5k
HEMAGUAR LR FRTIEFR LT 2T AAMMER &
1B B A AR Rt > L RABERERETHYGHHAOANBRER
BT 3 388 oY Bk T

(d) FRBLEF)GINRE BB L > Blho BRI LR E

ﬁ* Jﬂ
g
ml>
§'<“

R mEa e R BN — LR RABEHERER

=
L
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(6) I — A AAH BB IFA S
() # BRI AR E AT B9 69 4w dd 0k

(g) ELBIGrTRRER T4

518 HLA] ¥ B & (confessions):

ZECHNEMEFFH T ARENETFRIEEGEFREM - &
BB EAE R BAT BT R A AW S RS LR AR EL T
FlEREGHKRS - ANRE GLMW AR HEEALL AP G
ARy I 5 ARG BF KRR Bk o B R IR 5 AR R R A ek
BRI IR A RBIMEE S ARIEB KB NE 0 RS (A4) 814
AmAE 6 BB B QAP T HUARH R > LTER (2#) F 154k -
ZECERGHOEAEF LRAFHAFE 2R K 455 R EAHEIRE
A E TGN B AR RER T A B 69 E AR 2] R E AR 8
RBER > Blho AR A BRBRENY T FRgR s ST

FHRB A FF HE R -

6.1 A4 Bl &4 2 24544
B A EIRIA 230k - B &9 H A eaii st - R R F 6 B IR RAKAR

BORREB| B RAZE B AT) o 455 AR AL G P A A & o BRI R A

% 1bid. Para. 15.
100 1hid. Para. 16.
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PREF IR Ry A BB BRI FERERS F& - (B
R BB ARETHER 2REEFE FHRIAME) S 3
GATREF R BT B BRREE BB REET/EAR R

PR AEREEZT

7.BEA Z e

Z B @ # B R 2005 SF A B o 2 ] AR 38 7R 2 B9 BT AR AR IR AR
REBRER  SrinAM» KGR BB ZOI/IREMY - 457
X REBEgHRT @M '”

(a) IR IEARANMERAZARY > BLFTLEREL A
fo] TR A 5

(b) i +ERA EEREZHAS > Kb — o8l 42 F ;

(c) HER B8 215 AR S F&ahda4E

(d) R ERTMEBEZORIREH LB i

() HNIXAMABBITEBFE O RERA AR THER

() HWHEEZLEFES

B
i
33
$
o
Ee
i

8 78] 103

101 Tbid. Para. 17.
102 Tbid. Para. 18.
' Ibid. Paras. 19-20.
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(DZEGEERBRYILERART AMCERBREYRE » £ 8
SRR W R T A 2% T MR RUR L 6 A6 8 7T 48 E 0
BET] B A 0 AL
(a) REFRZZNEREL  ARLHENTHEEARLBI0F
(b) HAPITHRAFEGNREREEN  BHRLATEZAEAL
BEZBOEA - HH & & B G H3 AT 0 B H 45 &R 75 X M #
PR EFZB & mey B A FormdiE » B AR ZEWRPATAT
BAR BT 4 B8

A B RIRIR — V)00 B E RO e 3 B 0 SRR
BT B IS R AR (R AR BAZ S B4 -
(2)% B & #h ML E R AR A R R EM Y - A R
F @
(a) HAEAICAAREH VT HAG L kR A RS B4 4£ L35
BREFHMHATRZRAWMEE € R REFREOBKRF
B ARG FIR S AR R A B R e
(b) ¥ FEAICA A 3 #] L 3 (mandatory appeal)#] & ;
(c) AERAFRERM LR FRYIFHIT
(d) &A —FA&H LB AT e B A AR 69 R AL
(e) e 30 4 ¥ & H AF FLA R A 6 Ff5] o
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9B ANEMFAE > F M.

ZECHBTLEHEHREI MU N R ERIGUANRE — AN T
PHE O M FRMARBLE €LAM N AERMREFTA EH
RIGAEHE S 5 R FRM AT RE EfRE a2 G I
R 2RI F SRR E] > ARFEEG AR TR L EF

R o o

10 B& 1% ¥ 48 JR (compensation and rehabilitation)

()% B G HNEER e A 2 B TRF] R R BA Y0 » 48] o B 38 TR ) o 5%
#% B0 I & B (reciprocity rules) > 3 ZFIZHF YR BHRR—1LE
HICFEAREE T RIEFFAT BT A R EX AT REBIFHME N
#E F|(right to redress) ° ¢L35 BE 1% Fv 48 JR (compensation and
rehabilitation) * '

QEFTHANRB B RFZ A > Br B AR EADBRFFINEN &
FEHEAEXT "REMEGOENG CEHRBARAELTHFTNT
BB ERRABEACFET - RAHBATARLEMEFTEHA

WATAL ~ URH R EHFolELFH LA AL 70 00 B AR M4 4 4%

104 Tbid. Para. 21.
15 Thid. Para. 23.
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BEZEFMREOIE - RETRAHATTRET R RN~ v
TR BOEAR @ R ZF A B RAEBAT (2#) T EA
FoEfF > OILBBHFTEREEUOER REB &R RHFYEH
FEAR B FE T H T DA B PR ie — M 5k 77 A B A 04 5 ) 6y BRI
BARIR > e EHREE BRI > CAERIF R LA RS ey

% o 106

12 FA M 5 B 5 1 Ao A0 BRGE

() BREHDBRENTRBS > RAEFT R LM BT
B RO EAABXGHEAHIMIERNRE £ 8 eER
RO R EARBRAG I EIT R R AT L RN O FREE

S Fa AR &Y TR Ay -

13 HEAL:
B A EARIR — 11 56 B AR SEFE AR AL N AL B AT R IR T BT H R
P E) kB EBAEEE - BB K44 (detention orders) s 1

M~ i SR AT SR AT 2 o O

(RAEREENR > 8 CEMB AL E LB EEREBR

1% Ibid. Para. 24.
197 Ibid. Para. 25.
18 Ibid. Para. 26.
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‘2/] o )109

BA® —RBAFHE2EHHER " e

1B R &

A ERELRAMANBARARNEY REBeEF LEREHNKR
R(E I0B)MEBRIRA 2007 FF 25— REER > RAELGH
BB (N4) 4 REBMNFTEAECTFTESY > ULE

BEHTHR (AQ) BBy G ZEAZ

BRI AR TS 0 2R M B A BE A AR B &9 B RUR A AR R
B BEBGETHAAAREGERGE 2/K) B GHBRERE
H ey RA o R 24 (N8) PIREe & Rk
ARAE (2A) FAGRE  RESHORELE > HE B

TFAHNETRFER > REFH R -2

"% Tbid. Para. 28.
"% Concluding observations on the second periodic report of Japan, U.N Doc. CAT/C/JPN/CO/2
(2013) (Committee against Torture).
"' Ibid. Para. 7.
"2 Tbid. Para. 8.
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3 RE R R R v BRI AT LA

RARIER B & EROEBINE 14 8) 0 AARBEB HH A R
#}4 B £ 2011 F£35 R 8 A2 7H R & 92 3R(A/HRC/17/33/Add.3,
¥ 828) BARME:

REGREERS (nH) B34k 06  WEBRUEAARTER G
1S~ AR A R S R A BERR R IR R A F Rk
E A& TR FRMA 1954 F (A RBER MBS AL ) Fo
1961 (R 2B RELNL) - Fir > LR gL dFilir
B F REEELTATRAEEZATLEHAT BRI EILE > AR H
ZHIBUBARHEILES  FEATEFO R ERETAL L EHH
Foo o MBEFCSHELANRAELHEDANEREENER LR
B (FBRAEHIAHERENE) B S3Q)VEL LB BASEEZATR G
ZERERIEMBE R B (AH) B 34E(F 3 115016 45)4

o HAKEHBE 0

4% X B J3% (Daiyo Kangoku) ] #8.:
BAZAEGTETE > LRWASPHGHRTE (HPAMFRH
&GP AR R e fedk BiPH A BEL) ERX o8k 2REHERER

TENRSHRZAEETETREMY > S HGFOBRAET (2

3 Ibid. Para. 9.
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H) REEHFOEN - REASE B @ REEERG A ARIFZHE
LETHBREAMERE2D R ARG AEMOKRETZBRA > 4
B R AEEIZ T2 N Z N 0 BRREARFE c SR WA G E AT BT A
R B) T AE ) o bk 2 SR 2R B A B AR R R — M8 5] 8 B Z B
VIR PAAR o boh > R B @ HGHBRAMBTN AL L BBERRKEEAN

49 5| B It 3 35 (A/HRC/22/14/Add.1, % 147.116 &) & = E &k o '

5183 8 & (confessions):

FEERD (EX) B 38Q)EF (HFFRZE) % 319(1)%3
B > BB fESERGA G FRATERS  BERIHFLY
AR TRIEERIKRIEAR G > BAHNE R FEAR RIF 7R 8 Hhse AR
FomEEGMHEATHERERREZMD

(a) HEWY A EAKRAETE TR ERBAEG ) Mizdk s aafii
EERERNEEGASGHELTRA - RE §RTEB A £
{R3RER ] B A6 B AT ~ otk ~ | B Bl BR o K B R R R BT 18 3RE B AR AT
B

(b) IR TEFIIRE AT H AANIAR] LB A PR Y

() AZ BB MGH AWM ET MG MBI AT RZIBERTBE

a9 F B R 0 BHR SRR A A 4R B BT R AR Bk A BF R PR

114 Tbid. Para. 10.
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(d) i AR B B R R BT 41 BYHRT > &

—IRF IR o 1

6. % Ak

HARE R TEAA MRIE CHAR F 02 G A7 ol R E e Fo ik 5
FPEAFEIEL) (2007 SF)FF A2 EIRb E 69 B3 12475 Rk B B o1
WYL 0 BRZE IR e BRI AR B R AN IEA S R R
HmEH HEFLREFGUHETAL(E2IR)ERGHRAEL EEL
—AFEF] - BILF R AT ETBEFRETIRALERR
AL W IR RIRBAEATEIE 1B RIETRAA D RAHH T REENTE

o B A F A R R @A R E A o

ELOE-3: %)

ZEGMHUTHALTHMY

(a) BLEZENARAE L TFER

(b) ¥ BAARERBEEHBERFRERS > LEHIEABERER
S

(c) BERPMAM IR BHRE RN BAMEMN R

Rietimxs ERMES » Gt TROE A RWRARIK S

15 Tbid. Para. 11.
118 Tbid. Para. 12.
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d) £ER—BFEREGRERGEL LT G2 BEHREER
B Fo BE B M o

ARG OB R EBRRATHE > KEER T 24E04  BE
A (RS RARERERR)

(a) MRBERITHLs » LHZ B (BERIEHZHER
ERERERAD) ((RERA) Yo (BHEALHEARAELHFE
RIEMBEHERR) ((RBRR) ) BAIEEHEEAL—RES
BARPE AR SE

(b) BATAR MK T B b H IR 6 G B A AR R AR A
(C)RASEIE — A4 008 U An iR A B85 R > AR 4 49 B R AT

B (DH) ZF LTEXEMERSLHHBABER REHT A

8.F M eyt A

ZEERERRMUIGL AR WK T F R RAEKEE
REHERABERES  THRBERENEESNACHEG TER KA S
RE £ B oREBER A - RE (BANA FFod) G AT AR B fLFfo
WRIWEFEEL) EMELAAESAHERELZRNLYTHER
E5 > BHRBERTRGERFEAREIMARERANEEZRFZNE

7 MR B AL -

7 Ibid. Para. 13.
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FEE (28) o (HABARLABRBKREREMRR) 2862
FeB ARG BRBATE  EREREREREREESETRAERAET
HABAREEETER L@ Z44E AR > B IR E Htie
ATERE BT ReME SR sk T H] T A AR B e AR B L 2 1 B g
BE 2R HA R S g2 B o A 38 ool A A R OIK DU AT R HA B R e B
B AR RERABTN RN A S0 O R @ AR o
118

9 L

(1) ZECHGVANAALGH EEERER > BAHUREXT S
& -

(a) BRI IAT > FA TR L B0 FHo REE T o Wik sh
R~ AR RRAEER AP BHHNRE BTl > IBRRATRH T
HRA R BB AT B B4 5 F AR R AME AT A
(E/CN.4/2006/53/Add.3, % 32 &) ;

(b) HARFEAMELEFTZIBREGHMGERER  E2 X LB
T g AR 30 F 0 HA R ELIN R AR X B IR

(c) BAFEFEBMELBGRAI B TR » SIEARERIUT HAEE

B &9 &2 B IR S

18 Tbid. Para. 14.
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(d) BN A AR S & AEATAE L7 69 0 DU 4 3 BARH]

RILH > B2 L B4R ERHE

(e) B 2007 FAe > 17 b4 A R - B F KKK ~ Bl RER )2
ek Z B

() AHMERE > PEILFROCERTLFLEAFFRAOEALT

JoF AN AT > 4o Seiha Fujima £ > B3R T (FFHFDk) #

479tk » FAF B L BUTR AP ALK B M B H(F 2~ 11 4o
16 %) -

Q)& E B €(19 ~ 20 &)X AR5 A £ B € (CCPR/C/GC/32, %
38 Br) AT AT AR B 623 > U RESM R R ~ A RAREER AR
AR 4E B &9 R X(A/HRC/14/24/ Add.1, % 515 B & 2A 4% &-F) 1k 4
3R BAHF YR B BRI > RS AR (28) RE

by — VIR AR A AR o H P AR B 35 BRI e TR o 1D

10.3%3
HHBRAIET ARG ARLRTE BREN (04) 893 B xE (8
FFoREEL s FABREBEARNEBRIR IO A LB EER

FM) ((FHMEEBEE) WA T E o B FBERIEI Y

19 Tbid. Para.15.
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X AT ERE  HAARBERPEAEEMBRE BH (A
#) W R — R

# (FREEREE) AT F S HBIEEUR AR S B PR
TR A BT R HWN A A @ E L QMR R e E

HARNGERE AN FBESN -

11 87 > a5 ERER

LT REHUEE AT PR R KRR 0 AR BRI (a8)
F 14456 F 32012 —BREEAMBTHAR & FQBA R E
RELTBEEORGONEEE - ZETRAZERL  ERGH
Bl FEGRAT A BB REFGXEZHRACITREBEH > a3

BAFNEFf R B EEEEEAR  UREEMEA M A o

12,78 4 47 ] AR

(NEAGHE A% E REBBEEH R CHRRE LS5 0
RV ZRERRBYMYE " BT, THET 2LEEENY
HH R AGRRA RGBT EE RS (28) 2HREMY

A

120 Tbid. Para. 17.
12! Ibid. Para. 18.
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(a) AAMXELRBASBEMFERLER  BHEE LR AELAR

-

B> MIFNEEL  BEARARANERR

(b) BRAMFERZTHEBEATAHNOILTES - £ B o 2E 0 BRER
s e B A FEN > FEBAFRIFEAA > XEHTHL
BIOEEATARAE - BAFILR

(c) ®HEXRAABHEAMEFET FoMH

(d) BEHFTEZBHNE BREALTEE AR » QXL TH
GHRE BT RHEMET  EXETEEREXA

() AABATH MMM A M » AR AN ER (A8)
iTA S R HEaR o ERBEHME P LRGP N ERD B A
B

QR THE B A RIFE AR > TRIGHRIEL L BEH
% 3% (universal periodic review)# f] B 72 3% P 22 04 25 T 22 3%
(A/HRC/22/ 14/Add.1, % 147.145 B B A & B) Beb @Bt %
BE(H 4B RLZEMEBAERAMES > HHRAMEHRLE &
(CCPR/C/JPN/CO/5, % 22 ) ~ w4k AL B &
(CEDAW/C/JPN/CO/6, % 38 H)R &% ~ e fo /LA L B &
(E/C.12/JPN/CO/3, % 26 ) AR F @24 THAIRZFIEHETA
P36y 3838 -
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GYEARE IR —MHEERL > £ B & HIL&H L B 3 Bp 3R ECE 204 3Lk
FoATEAGE - B T R PR B AR EE ARG RIE 0 B

B A ESBRBENT  KRBABRNFET R EX

***>

LA R BE R » IR TR MERSRETR T
BREF R WP BAHANTHEHT  THEBEEIHEARAR
PHAZL MEAHEFE BLEHORE—FEREZY (XY) &

122
# e

13 B AREFLAT AR B A

HAREMH WHNENFHRAELE  BHEARERN ~ iliahnE
MEE(ELHERMBEGERE ) REBEEHRALNTIR AL - &
Frle ERUELMRD  BHZELEERER ALY - BNE B
G(5 25 Bl R 4T Lk R & B § (CEDAW/C/JPN/CO/6, % 31-
34 BR) AT 923K 0 B ARJE iR S ATR By e AL IR — v X ey ) E
o QREREEN ~ dla(incest)fe iy EM B X (LHEREHHEM A

E)o 123

15 A A9 457 A

ZECRAHIFARALET RPN H AR B S

122 Ibid. Para. 19.
123 Ibid. Para. 20.
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AR EEAREGR TR Ty - LB €74 > 8%

~ BB AR RA R B BEITH T HERAR AEF R BF A
B ZAGEBRHIFARERAZETITA R ) HIES > URE
3K ) LR A RARBA TR B B EKARIE AR ESH
FAEEKE B RTISAAERY > TR REAE T EEN BB
EMAAYBEFNEE BRI ERE R BRTAEARE

FBC 5 R I BRI A AR A M A O AT AR SR -

16.%% 31
BAZBERUERER (A ERALER) FI3GREEARLE 2
ZAgh L E#HAN LR giA B4 v1(CRC/C/IJPN/CO/3, # 47
) o R RS A R Fo K K B3 35 A7 (alternative care settings)
e > B (RZE) B (A EMFLEER) BEAFKAEETNETH
FRHPNEZLEEHB T EZEFTAFEINLRFELAZERLT - B A
FEBBEREAX L LA ARRETHRIALERTR-—IBAFEA
RS R ]

(Ao BARTHH 200710 A 1 Bk (BABRAMFERBESRLY) -

126
)

2% Ibid. Para. 22.
125 1bid. Para. 23.
126 Tbid. Para. 4.
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HHBAZBRAZERE LSRR B aUMRBNEREETRL  HERH
HEHMEATURELZE T ERR N ML QR > o H
RER -~ Rl - BRLEA - B/ E - ARRFEF - 48
B 1 2R A2 AT B 093K R 2 & 3 A B FH B A ) VT AE R R
Mgt A~ TR FAE (28) & 2G6XHHAE - £ 13475
BAE S B 14T MBRRE TR RARE LB ELS BB
BB (B RRRERELBEEY)  ARMEERE - RETFE
(Bt ~ R AGHE)  thBRA - BN AAMESE - Eiam
TOMNERERE AR ERIORAEMNIEFNBELLES
HTERXREREFTHED BRAATEZ LSRN BRHKFORA

Ml TR A BB ML TR BE v JE A 0 R FF o

BAYEE T E > RV HTEAEIEARBRYELMELNER
Y P RR > LA RSB &) AR 0 45 B R R T S8 Ao B AT B R A
AR eGSR J T REAE AR EE ] R EAT 0 MEMBRAM T > M RKR
HBmMEL TUERB RSN TBRAR IR RmA% Ea
HRRRAGZ A MEE > M LRI A B MEF R

oo Rt FAAFE - REFUERL  ZEGHIRIFSABL

HRBEAH AHOPATREZER D AR BRFRAR
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AT ARG AR — R APUT (28) FTRAEZEECYBE

NEPBESE LI R SR ER S RATRAZBERARE
BTN A A M E R A B RRE 2SR ML E R R EF A
3 4 B (special rapporteur) 3k & ~ 1B A ¥ IF R0 A B H 4 B 5 S0 &

KR o

(2) FAFITHE(THABEBE=REHRNLEABZY
—~ZBgMeFAR

LR T &k TH - B B | ARIEILABAITAHGA
R R (I FERITEERNEG) & RTEFHRNABRABNERL
AreE (28) 1k

23 RT AR B B LR AR B b v e IR {2 R ARIE
(M E AT (BERD) ] ) AF e 3R o 1%

3. AR F FAT(BERNES]) LR OB KD ~ FAERA R
AK Y PR R TP A R o P

EAAHMBEROMETRIRRZEHES (X)) F34&- 1!

127 Report of the Committee against Torture, U.N. Doc. A/55/44(SUPP) (2000) paras.106-145.
MATRIR 2 4Eem i B RAEEE Z d5am e B R ASHEERE B0 A | B ARG -
N B HEEDTHE - TR =R &S R R R m It B RIS R T &BRHITTE
& | (Hong Kong Special Administrative Region, HKSAR) » 58 [ R4S 2 REGHITE T T RE
# | (Hong Kong, China) » AT 30BN » — =ML " &4 GustH -
" Ibid. Para. 138.
"2 Tbid. Para. 139.
"% Tbid. Para. 140.
P! Ibid. Para. 141.
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—~ R B EHER

LARERGL B B (A4 F 1R R 8 B % B A A 3
Fots g aHlak 0 B AR (24) FERE LEERD - RAE
A BN IFBRETATH
QDUBHENERFEFBIEREE @ RAL AL T HBLERAL
MR 1

344t SRALTAR 4506 > R b AR HIUEA B T38| o P

AR MR EERTRAEAE (24) F3keRE -

EHFOREHETRAHEC

— >~ i@

1. & A ek
(a) (& & A xE145%]) (The Hong Kong Bill of Rights Ordinance), #¥

(AR BUSHAIRE AL ) OIEXMANTEBEE P -

"> Ibid. Para. 142.
"> Ibid. Para. 143.
% Ibid. Para. 144.
"% Ibid. Para. 145.
3¢ Concluding observations of the Committee against Torture
HONG KONG SPECIAL ADMINSTRATIVE REGION, U.N. Doc. CAT/C/HKG/CO/4(2009)
(Committee against Torture).
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(b) #2008 F 7 A 125k Ar=T by (ML ERLHRIEHFEE g%
%)) (Independent Police Complaints Council Ordinance) > £ # 2 & &
G A 2009 LUK AT K B 46 EAE o

(c) %7 4¢ 2008 4= 7 A 1 35 BA 46 18 M 34 & #:449 2 A 4-(Searching of
Detained Persons)& #7 £ A » § £FEMR A G B AN S E B ATHR
THEATHE -

() REERFIEI > 2 mikT B EH QIR 2008 56 A

B FRREGEXRE -

2EBR AR ESERRLESHRE (MPHREERLE - LEFZ
R EEH AL L ERAANEEBE L E) (Optional Protocol on
the sale of children, child prostitution and child pornography) &9 & X 4%

o AERE S RSEZEH -

R B
1.E5 ) 8 & &
(WEZB TP A REHHEERAEAENH Y > FHEN (NEFRA

(BERNEB]) %28 (180 " ABRAB | £ RBWHKG » &MagtA R

137 Ibid. Para. 3.
138 Ibid. Para. 4.
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BEFH JEAT HL3E AR B LAY IRR o
ZEORBEBEELRHNEMER T ABRABHRRE @AM
MR RAF R LGHTRE b ARA R RAT T & AT R 6 e A
P& m > RAERGME - FIERRFTLERNITH  ZERTRE—F
HRBAHMRAERROT (28) B 1B ARE &5—0

X ey AR, o 10

QZBECEFTATREFETAARZNGHY > 53837 (2 4) TFRK
HEH R BERAT BB T AR 9h - BBEE BB (I FFRAT(BEA)
&) H3H@) TAEMR  EORAE VR ERELSK A
B AT MR (ARBEBUSHA R AL ) F T4
B And) Btk o
2HEREAERRA

ZEB MBS ILRA MNEEROEES EELRE I N-FA 2
FERMAL T AT 0 MR A 33 1951 F (A B B 3k K
ey ns) RE 1967 £ A el M B 2 K4 o '
BB

(@)iF (&) F 3k (N FFFAT(EER) RG] ) ©

139 Ibid. Para. 5.
0 Tbid.
! Ibid. Para. 6.
142 Ibid. Para. 7.
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b)F R A M ek e kR E > R — A2 BA O RF  E
THRIE (AH) F3IGRENRFHERMT  REAEESMEE
ey EE

(C)PEfRF Bk iR ~ BB K3 B AR C il EEERTHESN -

(d)po g HAE A O BRES - FhlAdmicfe LENRE - e R E
BTG BEARKERASESMAREEEFE

(e)FE 1R A 2 8y R = 44 B B R Bk -

(DA B 1951 F (FERMAAH) RHE 1967 FR T uy@ A K H

wihEHH P

3.8 R AL EAE FI A £
ZAGERREAE Y B RMERA M I EHE A A A%
HER AR R OB O S ERHEE -
ho RAEAS R LA PAR FIF AL BERHE T A MR R F
BRATRRERBEL B & T 7 B ARSI AT AP ER R
ERAEHH R REBREFHET N FHAHN TR RKER

B E I BB R R B e S e R I A R T T

3 Tbid.
144 1bid. Para. 8.
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'H:- o 145

4323
F B e (B AR ~ RAB KA FEAKFERE T

A A EF g RS T M) ( (FH73eE3R 2 ) )( Manual on the
Effective Investigation and Documentation of Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment (Istanbul Protocol) %%
RAEMEEALTET T - ZRRERAHAREEEAL L RENT
AHEAREZBAMMENEN TR CRA/LBLAL MR ERE
AExet B Ao BRE 03839 77 R 00 = R0k 04 B O B SR B 0 B R 3
Fr ) 7k 9L B I M AR o ¥ 5 SRR 6 % (gender sensitive treatment) &9
B3| o KSR AR R E AT A L6382 8 T A
35 B ST AE 35 A AR BE B BT R AR SRR A ) ik L B R AR AR

AR B R o 14

SRR G o g Bk E
ZEOBUANGEYERGRZLE T IR T B LARBERER

#1153 %) 4% 2 (objective and identifiable criteria) SA iE % 144 & o 5 F

5 Tbid.
146 Thid. Para. 9.
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Wk REATAIEMBZREGILNIE R E4 a8 e & -
LR ERR I R ehd6E > QRN FHRAFBEHE -
(C) B S EANBE RO N BATHIATIE S B B gtz o 1

AR

(a) AR LT 2R A2 A0 F Wi IR0 B DUTF A 7T A4k 40 § AL #4T
MR G - WwBITRARINE > BUZIERE RRG T R8T 1E
TEME (NK) & 16 19T > MIERBEE LA S] - TR Y

AEREZ Ry BEZFREL -

(b) 4% R BA 7 B R 09 A BB PT A BUE A B (L35 AN R o i
HEBHOANB)ETHRRIN Y - o OHTZHEER > $ULAB RS
FrERANMBREEBIEABATAETER > AN R IR
R wAEMEBERAEN BMEKAE  moBHBEEEET  EX
RS

(C) FRERABRT XA RLBITHAITIRE » SRR ERE - R

47 1bid. Para. 10.
% Tbid.
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AAERAEMEFEGHFERLT » T THRITFHRE > BEH T IR

BHBRE A B AT BABEHMARBM EALTHEAER 1Y

6. %7478

Z B 2007 FEERG EHHNER IR PR FLEBT
T ANATRER AWM XA ATEITH ML FTE
WY dadE - BBE R ERBUR R BT A B4 L £ HRBUT B 3T B 41
R 5 A M FRATERE R 6454 o o dRdE B 0 AR VR B AR
BREHE - FANRESEI RS ERETEH » 4 I ETRIFDA

P/ F}f%g %T%%‘ﬁé\éﬁ%/i‘

THAE G R EATHHE AL
ZREBEEARBAIRE B o2 FBF B L E R Ly RER:
BB RE MM - Am > R R M 0 BEARE AR wisiH
TEREFRERFREHE I  HELFERRES B EH
VR B X MM A E T BERRRFT LMALRIEHR
FAEEFTRETARFORYE - ZRESTHMET A H B LHRFR

BROTREHEZ PRI BHAARET BEA ST AN

199 Ibid.
159 Tbid. Para. 11.
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IR Z UL T

FABERERS R XL MR BLRAEA WL
HARET AR - IRBREBAEAOANRMA LT R > EBE
ATEE S 0 A MR A E R R B RO RA HRH - 2

A (NN B 12/ ER 12

8 KIEFHN

ZEACHMUMEBEBSHMMNRENSELE > FEE
(a) MERBEMA A MEREEANGIEE - WwBE > BIEEIATFHER
—gﬁ °
(b) ZBIk s HRRAEGHEIWBREH > BERERHFA -
(c) ATAHETMARS EH®RMNEE > LB TR S/ETH > A4
ETTREEBIF LB RN HFNEERZRY % -
(d) EFT—REHRERBELSAME T DY EHR > LELHK T i

3o R A BB 0 A o

0 RH%E R TEMESEAR (MAE T LEREPREE

15 P REZ 5L E M A A #4EFERE E ) (Optional Protocol on the sale of

51 1bid. Para. 12.
152 Tbid.
153 1bid. Para. 13.
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children, child prostitution and child pornography) 4 & &4 42 5 S 4% KX 18

REEEES -

FAERAREBHEERD

— >~ i@

| Z B g FAaR (N4) 48 9 ABIRI T k%
(a) #@iB (2012 EAIE(EITER) (2012 £ 5 23 SikEpl) > EX T
(N#) % 3 R ERIMEEFGERET

(b) 2008 FFv 2010 FE=T  FHeF A 5EB]) » H EARE LAY £ AT B
1% ~ BTE & 518 ~ R R B 18 fa AT Bl ML & 1548 o 1°

2. Z AR R A TR (D8) MR RAETBURF AT B

(a) BA T CH 2012 FAZW I ERALE X BEARTFHE > 2
B & R84 A o
(b) 2014 F@BBITBIECBPATE T H—BEKS ) e RBRAE

AP R () IRIEF S (AMEFR) £ =6 ABA - AL~ FAE

"4 Ibid. Para. 14.
'35 Concluding observations on the fifth periodic report of China with respect to Hong Kong, China,
U.N. Doc. CAT/C/CHN-HKG/CO/5 (2016) (Committee against Torture).
' Ibid. Para. 4.
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WEERMALGNK ) AR ERR ARG TAF ) ARRE EF -

(c) MBREELEAB AR E @B (BAHEeRE ~ FA
KA AN 045 KR ST A O B A sk R ) (AR

HBEE) WEIBEINFTE -

(d) 2013 1537 (#HEFRI) (prosecution code) * A THE T KL

BESEEHOBEERR

() ML T —AME ey R AR T AREBREEMAL

4 HEF P 2B 04 % 1) Fo A8 B AT B e o 1T

—~RBeMmmER
LA — 3R BB G A G P A
(D).ZEBgM  REFEFHRMLEHEHR > 2009 & 12 A ZE 2015 £ 5

A&+H 6,628 I ARERES  HP1EF 32 kR AF FFTIRE

BRTSTREYPIEES TEE LD > HREBEAEF
FFAEB e RNHAMAET » BHALZEHRBAT LTI GER

$ o Rmyuedt L R EITAH RS - sboh 0 £ B BMEA
THEBRB b A ek > RIERXERB G KAEF(BATA 10,000

B40) > B AR TRRHFHRF A PSR SR BY

157 Ibid. Para. 5.
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BAH) T S EBARMONEHEERER  KmARBRIRAZ
B AN ERBEY RARA A FRAAE R AN L ARER H
BN £EF @ > FREEREI ML > RIEEFARBZEY

M EXmA "IFE AR FRAIEFREBREFHFREG

i

EBENBERHSEL —AEIEEHN > THEEL—FBHBRF B
o BFARMAEERBENGKE ZECEMY  dNG—F
M 0 B AF R Bl SR RIGAL - (oMt ia A Ak TR &
ek ERGATREW BRI AT 3 14%)

Q) ZBEGHEBFAFTEREREFELES » K MAERTE 2R ER

A AREREFTENREFOA > FRAIMRE - FHER -

159
BB

(a) HARFRA A EEFREGEA > BREBEI ol BTRL
FELA o K B 45— B AAR I o

(b) HEARBAEAL A 0 AT Fo i M > J o 635 © AR AR R B IR 1

NEMOBREELEE AT FFAF LR A REEFES -

158 Ibid. Para. 6.
159 Ibid. Para. 7.
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R 1T SRR > 4o B T B A B RBH RN EH LR
ZAGHRTEREGE T AN > FF -

(c) B35 THA > B EEFEE TR - BLREANGL —F
Ak o 3 ST BpAF R AE L -

(d) & THENAEFERENS®R—BREFEFALES B

B R ERFE RS EGRES B HEEEFLET
Pk > e g BB fuh B A58

(e) X &AM 1951 4 (HNEERMAAL AL ) RHE 1967 F (B
E)o

(3) R B € © X AT (R CAT/C/HKG/CO/MA, % 12 ) @ kT4
G R EA LY FEHIRFIZ %R A LRFEHE LR
o ZRBRNMY WK ALRALTE BLER LI RHE
BHREBGMA—HAETAF ARG ZAREERE R €L
TR A 0 BABRA R TR SR EIE > AR E LR AR
P B R IR B B B R B AR R B E(RIEER B S ek

U)o AR BEFRFER o X B B Y 0 SR E L IR
o BIEAEHR  NRFHR REHE T ) G MR

P AR ESBMA(E 12 A E 13 15) o

160 Tpid.
161 Thid. Para. 8.
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14 R AL IRIE b 94T By 0 SR B A R R A AR AR AR B AR B B 44 o
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(a) FEIRAR T B PN EARE &5 5045 T AAE IR 0 PR B BEJH] 2R E AF
ehdedE > BAEKH AEIE R E L T B F BT AR S A
5 o

(b) £FFEFHRTRAGATIRT > sEIRMLIE S 0 BE Fo B FHAT B A
S RP AR R 0 3E e 3R B HA R M AT BRK AR -

(c) FEFT A 49 @ 35 P& SLAR B 8948R ] > AR A BEM Ao EFF B F
H A E AR AR > AR BRI A e AR
BB FAREILTRA > RRZIRRE BARTEIE M B RAR -

(d) ZEGRAT 54T B 63k AMREF Rl T L F| > ik € FE » JE A

ITAHREREMB T X T RER

2.EER 8 &
(WREBEeMAM L ~BAE—#H#2—EERLEETENE

£ o I BIBRARBATE R (M ERTERDESE) F 3(4)

162 1bid. Para. 9.
163 Tbid.
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TR B B TR T RIEEAT B A MR T 6 2 B RHEIRIE &
TERH T - BORBE - ZESEY  BRAEEMRELEHII
RAFAEMTREG KTk E Y T S5 TH - B hRME,
FERBEORB TN (28) & () BmeEREF (A8)
(% 1 5% 4 45) -1

Q). ZEEEFZAIER ARSI E A TAAREH

EANH) - BER | A RETEFTHER TR - Ak FBRE

AR -
() HaBAR A AR RE R ey &R > M RFESR T LA E B

ATBHAIFFAR ABRAB AN AT E e R E A

(b) BEFR (FIFRRFEEADGEE]) F (D ETREG & EFEER -
AT (AH) F 2 149 F 2 S—MEZRQ007 F) P40 E
BR > B R — R B R BN 0 RAFR TR BRI DUAE A B
FUT B s d(F 5 B) - ZEGERE (24) THRELHA
BN PANERAERNEE e HRTERTRRRE > #

MERERRI(E 9&) ¥

3.3 G Pl AR AR AR KSR IF

164 Thid. Para. 10.
165 Ibid. Para. 11.
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() ZEGERTHMWSR > FEAREHTRTH TR LB AR
B URIEME G H O EERELDI RS - HEAREOE
o511 AR 2014 £ 7 A 1 BEEHETHROE G4 M Mkt
ZEGETHMMGE  MEMEEA 39 LAGEEMEE T @(F
2 fFn 16 4%) o 166
(2). BHRATE PR AERNEGHM B BEd B e g F
PR BAREERE QAR ERERLEAITEER B ~ LB 4T
BB A ERGREMEBAT BOFT ~ HERZHORREUR
P RAEATIR IR QG E ~ £ Q3T R At ~ RRfeH I E Lid 4
WG R A > BARERBRMRBNET o HBERRA A4
W FEMRE PR ERBERS 0 BEEAMAREFEAEMERIEY
B BREEMRTRANEFEEREREREGEERRIEHEA

BIANZRAE » Wik A R BAREZR B

4.3% %] 5T AR B8 B AE A K A
(WEB & & THW L FEARER > 2014 F45H 79 R&YATH
T EEHR L P EH R D T R E B R AR R BT

BiaferEE B h ¥ 1,300 ZAERTRA > 4 500 AFEBEAE

166 Tbid. Para. 12.
167 1bid. Para. 13.
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B2 s AAGHEM TR H M TR B R B L R R B
Fo sl B & 5 ROT A& (counter-demonstrators) B #6 89 % A2 % )1 F4
IR B L RADGRA LB 0 BR AR AEE N 0 £F 2,078
LARFARAL 527 FHRFF AT RA 172 F4&FMRA TARR
(reportable) ° f£38 172 FBRIMAZIFT - HIFE LREe 151 7
PERERISEHIEREF REXFLE & RFRRATRR
R FEIRIE - L3RR B GRT THRIFRY 104 ZHRIFQER 5 2
ZEMRARFEBE GAARTH 47 ZHRFOERFE 12 4~

13 1&F0 % 16 15) o '

Q)F B -

(a) ¥ 2014 47738 /M 4 E 8y A P 1E Sy FU3RHA B 7 v ROT R H i
BAE AR ey BRI LA E -

(b) RIERFXEIHIBIENITAHA R S AT B R AU R
AW EE o FEIRAGR R A IR 69 AF T IR 30 oAE A

() 2 EHRBLBHE > B350 FHo @ L ey BEfE

(d) A %05 by — Ao 2 FedE A R 7 a9 48 B R R 2 AR H A S B R AR
-_)% °

(e) huss ¥ Ar A Bk A BB » MR  @H 2 LEA - 4

168 Ibid. Para. 14.
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AXAHBERE > URMEAANABHBEERA X FHOTIE -

169
5. BEBERREY G

(1) FAREO B AAL I BB GRELELTHEBET ) 8 &
H#MGEtadmE  ZEgRTHINE B2 EHRAHLIE
OB B RERT c AT RETEMHRBERT(EERT
4 X )(Justice of the Peace) » & 8 & B\ 2| IR &Y L #t 2 R BA 4611
R A M - BALEARBEB AN TR E e N
FARE IR A e AR B (S 11 45~ F 13 58 16 15) °
QBEBRBREEREHMA MGG ETET R B A ERIL
— BB B EHERR - BEHEBRAEFHEREEARAN
WGP EAT A R RER o E—RAEERERNT ~ ZHT

NMho FAEBDRREREAS S RRETE o

6.EEEZ s Ay R FE
(1) REBRBEHR AR > 2014 £ HeFRyrm 2R EHEL
AR A 745 R 2R B emARAETHI L BRiIF (BERA

A1) % 63(1)(b)k > T —HiEm Ak TE 28 X R B @RAT

169 Ibid. Para. 15.
170 Tbid. Para. 16.
7! Ibid. Para. 17.
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Bliney & > TARNBE I G B (EBMRA) % 68B 1&FF &8
T b B Re e R4 | 5k Flhe T B SF R LE 0 B
AN Eg A 5 0 AR ARG 72 B BT IR AAE

B L 0 BA LR o HN R4 & (mechanical restraints) F# > &

i)

BgikrdRR  BERZBEeABEMER  EHFERARBEHR
FRUE AR R F R AR~ FHEIRARE(E 16 15) 7
Q) F B -

(a) HBEABRRE HEEREENRRIMR  RIEHEZAFR

>.$§;

i BB AERR > WUARKER  BRGaALEENT
REME o BRIBEAER THTIEL BB E E R ayFa - BAEE
AR AT A ~ R R BATR

b) ZEHERTHE ARG CEREAEL - FVFE - BF - £F
B awmf g LR ERERER -

(c) IRAHBEMEEETEREL TN EERFHEF 4o ff LIk
By HEF o LA

(d) ETHE FEA QO RTFE  RF ORI R PEE BT

THERERBIEE > MR E T4

172 Ibid. Para. 18.
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(e) RéHIL TN AMEREROER(LIEMME B/ KRE

SEN) 'S F B

TAOREFBREZEIFSE
(DR (BEFR) FHBE3T > o BRABHMAADTREN TR
o eRB MY MAHIEERFELEEFTEE -
T @ ZRECHF S MBI A T EB KA G EHE T -
ZBAGREATHRBRNA > FABERFT TR KRBRATHARGH
RER  BllolnErERES "EE5RE > XR "TmEAHR

3 RBE-RRAIMEL BRI T BN BEE o 2R AE
ER/BEAT A EEOANR TREE LR IFEANIE MRS 12
ZECARTHUINE  EHETREIANERRE - ABRFS TR

HAEERE > RETARBEASHTESMARIELZYE M E

ARIR(E 245 B 12 15 34 B 14 t5FE 16 15)7 e
Q) F B -

(a) EfTob BwtEk o SURA (A BT %5 R 4 @80 R AL B

Brak ~ 2 fuBOSIREA DG T fo LETAHNMAKZEEL)

(the Protocol to Prevent, Supress and Punish Trafficking in Persons,
Especially Women and Children, supplementing the United Nations

173 Ibid. Para. 19.
17% Ibid. Para. 20.
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Convention against Transnational Organized Crime) il # B 3E 47 2 84 %
(b) BErx T EHMRAl ) 3 A B 42 L HE(live-out arrangements) * £
i 38 9, S0 45 #5 T % B BT v IR AT o

(c) B3T3k » B L RIBRE AN BArfoak E 2 5] 1F i S 7 4% 48 B &4
BeRP > HRMN LA EN BRGNS BRANER > T8
LR &

(d) RABHAMMILEESR > MRRR - B/~ AlFo N EeyAE
ARG EFHEST > HAURENRELEHOILFTAHALE
HHEET B AR R A8 E A

() HAE—HEMATRENABRBBINRETAHEL G EFE
I AR R EMER G RABER ML T HBE EH LB
FMAR R Aotz Bl o

(f) M A REFMGEFEAAITLRBEABBE > R 2 E
B RN AL ST HIRE A By TR AR T AR BB 0 MIRE R BT AR A
BRI X F > B Ag@A] @R AR AT R TR
(g) MBS~ BRIBERASE > HILRETAIRESE > LHH

IMER TR RE B AAE 0 HMRBER LB AIER Y ~ R
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IR R B B SHPNRE -7

8.#% R L ¥ FI A £

(1). ZE&EED > RAMW LA - B B AR T RIFH

FIRALHRIFETOW A ANIFFR > HELERPFRTRA (2
4y B3 A E SHETMSIEMSR - Af > REERE  FAFR
TR A X6 B R FI AL =B F B R R by ¥ BB PIAS
R A% AR H) B RS B @ B B 2K B A 6 R

(% 2 A0 3 4%) '

Q). ZEGRFFH > HEHNERLIBEFAMALHESRE S

FRUAPIAS RS T A RENEMGHELGES (XAQ) &% LEEH

TG EEMREEE ~ ey a B BRG] URBREZNASE
BB 0 MR R A R ) SR A R R B R E A o kR
A ERE G RO E B R HE S BRI R A <P EER

REFG AR ZARBEEZANLBEIL TR KRE

9. 33

175 Ibid. Para. 21.
176 Ibid. Para. 22.
177 1bid. Para. 23.
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(). #BFBS B EZEABR SRR T BREMD (FiasE
MAEE) 9353 ER B @R TFERSEL > R ERRAFTER
ERBETERZRETORAGEN ~ TR EHRAZ BN
(N#) BB AT B 2|69 A B 89 tepl(F 10 &) o 178
(). BARAHITR S MR E o) BT B b4 6T B R
(e EREE) 69383 > BHTERIFAR LT TER X
BREZTHRAINET > BRAEFZARA T B AL IR F F K a8k
B (n8)) Bt (FHa@iRe ) 9383 M sfTd
Al > EHIRTIRAE BT I T R Tk o 1T

10 4 15% F2 48 /%

(1) ZEgRTEROGRA » BRZ BHRERAREFAL— B TREHATE
FRIEBRMA > T EHA—BEGEM T ELRMEZLRG EEE
H(F 14 45) 1%
QZECEUBMNGARHEE 14 5HPITHE 3 F—RHEER

(2013 ) 4R35 H B

'8 Ibid. Para. 24.
17 Ibid. Para. 25.
130 Tbid. Para. 26.
204



(a) $RER L B0 3k o AT LA 46 © AR FEBE A Fu B 44 04 % B 24 S0
— I A B BAEWRARRAR ~ BEME ~ R - HEFRER HB

je

(b) 2 EFEBMELNE L > HREHEEFT - EBOBERRY

3BT AR R AR R B A LAF e

M 5 A4 Fo 4 M A 4 (Transgender and intersex persons)
(). AMEBEBUIAL A TRAFH LR ZE & EFFEART > LB
ARERBE T A TORLARABEET BIMEAARZAL
Mo ZB @ BATMIN A ML E B E TR LIRS LR

BXARLEEARTHG T - REgREZRMURERO KIS

Ei

Bl ETHVI(E 10 &~ & 12 45~ % 14 t5FuF 16 %) -

(2). HBHE

(a) BRI F o 30k ~ AT A H e > RIEE S A LHo it
A B EF0 F o TE > QIEBUN B R A MR 3R B R A KR
W1 R ATRAE R o Bl B

(b) PRI A PR AR M L& R LEFRAE N E 83530 RTE » DB & 41

5 fo By R L E MR T B R R b A I B 28 FakrAe b B e 0912

31 Ibid. Para. 27.
132 Ibid. Para. 28.
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R BatbfE s AR R T ATHED TFALKLEE X
R RE S ZBFHY T R o

(c) 185 42 LA M A gty B 36F0 F 4756 A8 T 60 7 @ BB Fo 2~ B Ao
401 ] & (full, free and informed consent) > f&.JF %38 ~ AT ay B4
TIAEER L ER R 0 RS IR T LA

Ko~ BhEfklERE

(d) A BEfuk s — M A R e S CAMGIR A E AR -

AT

L EA  RERZFABRAITR » BELAFSBAZHEUNT B H
T BB AANRABN TR EN LB N LR BB
RBEIR B BEA 89 B MK 2R > SRFF B R B A B 2k B R A B A
HAMRORERER AR ET BRIEREMBIIL
DEBNERHERL T RAS N R A B L BB 548 H R £ 4%
REFRRERBAPIFTRER (L) H3GEH  He2 0 %

HRREABE DA T B KPR RO ot F A Ly 24T

B B R MR ERE WRPRTRE (n#) % 3 Ff % 8 1%
TH5IREW®R - AM > R GRA > EEARBAHHESIHFL

SAAI AL BB F B K FE R & d T BRI AR A RN

133 Ibid. Para. 29.
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A R o B BEH) SR E AR AY R 0 ko RA E RIE B AR LA ) B 2 ]
HBBFTERAMIBIBLA BB REFG LR > BEREMZR
L TRERE -
3RS T KA EEREFEHTAZRE M L+ A KBHE
FERE - B TEETHHA X EFAAGHRER B FE BN
FARMEE RERMCEIST - BE ot - BRY R
WMIEHTE > BATRERILE—RE  wikEd  BBRRES
18 » 5L BREAT Afn ki858 0 LH BN T oY RE R SAF -
AT 3T BB AT B TR T FETA B A F AR A AR Y BT
478 NARZBEKTFRAZB B EITE e LENE
A&y 0 IR A I6 AN LR AAR M 1h BY 0 38 R BB T BUR I Ak BE A
T A8 48 Bl 4 76 50 2B T 32 LN R AR MR 91 R 20 64 o 25 25 0 R B BURF AR
L EEARARARE AR > AR B BY 0 M IE R RN AR MR B

N EAT A HMAEAEAT AT H £ RN B F4T A6 R4E > Bk

¢

BIREHSIERT > BRTAABGFLBEECWHHER
AZBERRFLSHABNLY  BEXH > BIRAZE > T RFHAR

AT A IR APAT (28) BTAEEEGHBER

'8 Supra note 50-51.
%5 Supra note 49.

B R BRMIENRER N PN A
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ANE B RS 0 MERE ) 2 B AR IR B 45T 7 v JR #5 B H A ST 3R
TAH R i K B g AT B ISR R A T2
FRBLEXEIITRECHTHERE  ZEMIZE BT
EPTBOR S A AP BCEN IRy 0 TN EFE T B S 0 flde BRIk
RIBRN ~ LRIUEFER KA QHEI > R T FEME LRI

S TRBEEEB LR E o

(@) ZRE—REHUEEALMEY

— ~ BART &

ZEEHEMETI AT HES @:

(a) E B BB AR e 2B - #6 (Fik) % 221-1 ~ 222-1 0
432-4 % 432-6 A9 H MM TH A RAE— % -

(b) H3kf BATHUE R — L3t E P ey > kIR HEEER
A E TR AE TR S RIS AR M BB R ey AL AR

ERSEBTREE S HLHENRENYE — ML HERERESGNR

SN

R LA BRI AT 46 G e B R o

(c) EhAMOCABMNIELaRAL T S HK '™

gk (N #) RRE RN E iR

87 Report of the Committee against Torture, U.N. Doc. A/53/44(SUPP) paras. 137-148(1998)
' Ibid. Para. 141.
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ZEIERHNEERTH (DY) BAEEN g - 'Y

~ Bt Rl AR
1.2 B €M T 7 A
(a) EHEBRRSETERAFA (2Q) F 115 -
(b) " i#E A (appropriateness of prosecution)dy H| FE AE N3k AT LA
RERAFIABEATAE L ETURTALEITHSE » BHRAM
(a8)) F 12 4509 M AR EAG
(c) A $eHBREA2 36 R 98 #E 2 1L A AE A B BT a9 45 0 B H
(x#y) F 154k -
(d) BELBARSHERMEIEE > LH M — ARSI By &
7o ERMUEER (AH) F 34k
(€) H— BBk » LR LA RHMICAE MM EA R

F o 190

238 3%

(WVEEZEHE (NA) F 1 HEER & E ZMAFTE - !

%9 Tbid. Para. 142.
190 Tbid. Para. 143.
! Tbid. Para. 144.
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(2) {A&) B 3EMAT > BEMARERERNEEZR 0T E > ok

el

TIBUFAG R Ko 2B AMMRAEFBAL R gATRE - BHER
NIFEMARBEZ H o &g T LA ) — 38 % & AT L IF(suspensive
appeal) ° 7

QYEFERE T A B LIk BAEA & 7 693548, ASRB AT A B &Y
AL wREHER > BRETEGHRT -

DA TET (NY) F 1248 X FAokgab & 4 B e+ 8 B IRBAT
o T EART ) BB AR AMHEE T ARG — R T
ERANEH A AT S A L BT ER N R TR R A —

IR > BITA K EGHHALRESE -

R = REHEEAMED

— >~ i@

(2)2000 F 6 A A% & B X& 28 1E % A & B @ (National
Commission on Security Ethics, CNDS) > 124 B 7 £ K47 A ¢h 2 @k
_’é’— o

"2 Ibid. Para. 145.
"> Ibid. Para. 146.
"% Ibid. Para. 147.
195 Conclusions and recommendations of the Committee against Torture , FRANCE, U.N. Doc
CAT/C/FRA/CO/3(2006)(Committee against Torture)
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(ORAE 2003 F 11 AEBEHE P R R ERENRARRE T
(National Commission for the Monitoring of Holding Centres and

Facilities and Waiting Areas)& %] > &6k " R B A G oy sSP R A
HAREE | Fo T B FBEoE TSI A 0 BRI A - B AR
MR ENRA > QB TR > & B g R EAEF o
(c)f#7 A 3f ¥i1 38 E IR % F H W & (Association for the Victims of
Repression in Exile, AVRE)AT & ik &) F 1% B) B2 A B 9130857 69 1%
(d) 2003 5 12 A 647k HAVLERFE 1951 F (R AH)
(Convention relating to the Status of Refugees)# £ R &4F , A& " AR
e BB TR EARMRER KRR AE - FHAKFBHRE
50 R | AR AL T B R

()4 £y B4 1982 4 $HH4 & B % BY B ) 2 £ % 8 BE & 4 (United
Nations Voluntary Fund for Victims of Torture) &9 4 454 B) R L #f A 4

R M&3E A dF B -

dw

(DEPAEABBAAT A A A E RN » B E RN EELIFUAHEIFR
15 -
(g) WHBRHE (BB AR I RAERE FB AKX IFB R

B $1 #1242 3% € £ ) (Optional Protocol to the Convention
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against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment) B iE £ $R B35 BR AL 7 o
(h)#F & B £ 2000 F 6 A #tE (BEAFERESHMRLA) (Rome
Statute of the International Criminal Court) 3t 3k B 48 B 44 76 45 H B W 7%

b o 196

=~ ZAaMIBER

1B % &

HARE BB A R AR @ e ABERAT A B B E eI
RIAHRE > ZEGMAMERAELAFES (AQ) F 1140
BET T REEAX © BB & E P HAR(A/53/44,para. 144) > G4 B & *
BT RMANEREFUARKEES (28) F 150 ER > R
BNl AMAERRREF EHTFOEMERA S RELEE XA
& RBOTZ T ATIR Gy BER AT By Ao IE B AT B 5 AT FR & AR AT

B oo bRaE I A B E B R B R 6 AT o

(WZ B eHGFORMORERFREIMY > BALMBATRAREEYA

19 Ibid. Para. 4.
7 Ibid. Para. 5.
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W ANE) F 3R o R R KA T
HUu AR @2 —EAEXHEMEARYRE - ZEeEH AR AER
THMTHEEE T CREFRBEIFFOFENRARNE T
v mAERF RS (AK) B 3RATEEQRR

ZEGHEAGHBRARLEHRA — MRS > RESRE (X)) &
A Hpe e e ¥ 3F 0 UHREEARED R ZH > HIEMH
THEE LB R R e AR EARE o R A BE R BRESE3
FRERE (A H) F 3RATR B 65 ILEAT RAUK 9 B S

v AR A G 0948 B 25 Bk A B AR ST B AR ~ 24 % B 1 2E
R A o 1
(2) BAZESBF¥ 4 14T 4 (interim suspension order) 2% B B 2 1] 4
(interim injunction) * & B AN L B LERAF ERAEYEHITHY
(non-suspensive) * B &3 4 _E3R1% X B M d ¥ 4 38 R 4 (suspension
of the removal order)i& & Z AT * 4TE & By 7T AR IR AE 3% I FATIE LA
weg g o 2

ZEeEFHAER (A/53/44 B 1458 HRERLSHER

RE (BBANBL) BAHFEFARMALIFOIZ B LB G &

198 Ibid. Para. 6.
99 Ibid.
200 Thid. Para. 7.
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i iR E 3 (suspensive appeal) °© & B @ R R4 A B FRIL T H 6
AR R R A AR AT PR A A BGE 0 SR (2
#) FREHFEEHSIELBEMER G -
Q)R B eMay > &7 2003 F 11 A A% ehik%d o BB RAE
BAE)ZALEARPITINABEHRAHNBERE—R  mER
BAEEE R > ZFRAR  MBARMILBPER o (F 3 15)
RB R ARG BRI L BRI R EREEEAR)IEA
BEZAEYRE—ROEHEPEZER — R R & Bk g iR
5) 0 3 A APT T AR AR 04 3E S 38 Ko dLIEHE A o 27
(4)%& B € Bi7 2003 4 12 A 5] " Wik | (internal asylum) "
2R # B | (safe country of origin) 892 * 47 RARBEBEAL S —HE
B SRR TR @R - X B oA (Mt

i ST B B 2 4 X2 094E42 2 € ) (the Framework

Decision of the Council of the European Union on the European arrest
warrant and the surrender procedures between

member States )(No. 2002/584/JHA of 13 June 2002)%3 N\ B 7 7% B 47 &

MANE PN TIEMALR —BRAEER ~ 80~ KELRA

201 1bid.
202 1bid. Para. 8.
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H A BB S 0 E KRR > RAFHAERE - BRAFE
EUAW ) R 3H5) -
% 8 4R O B BRI AR R TR, T e

2

]

BAEBR 4T H > 3 FZFHFANBARILER2HE (
4) %3800 4% o BRI LIEHEMAN "ol A E BT
FIALED —BZBAEEMG AR RFHZARE - ER KT
EEZR ) RE -

GYMPERF S MT RS > MBI KGR~ ERTH KT IR
FAEFEGIEFA R AAEEA > B L8000 0 ZE €
HILTHREM Y - £ B €40 0 sHHE — 2R ATIRIATE T AE
CEABRMHAR > REUREHHAAEE NI ERR > MA
SHBERFN KB LR FILER AR AEEELER I
Ao ZBREBRH YR BRIRL B EEBAARE BB
2B AR FFBZARBZREZR > FRAREMERE
Vel S M0 H 26 > 3B RAEARA BB AA N FF FIH o 2

(6)% B €/ & 2| > ££ Ricardo Barrientos %t % #v Mariame Geto Hagos

S AR 2002 SEAR R ATIEREA R 1% 0 FE1A AR 2003 SF 6 A B AR

203 Ibid. Para. 9.
204 1bid.
205 Ibid. Para. 10.
206 1pid.
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TN RES WE B AT B EABX o
B % (gagging) ~ R BER - & dh 4B 30 BB R AL — AT 0 fE 4% HE 4
TP AL S BB T R LA o (B 315

£ B o@BR B RIRIRL B A KBTI T - R K
PR T E R ERMA AR RE L E AR &
JE A SR AP B b B IR 2 AT B3 [B] 1B 3R Kk BIR e B DL AT B R AR

& o 208

3L e
(HWZ B ek MPERED (REMNEFXREENLY) (Rome
Statute of the International Criminal Court)#) 3.7k 3 % > & £k e

REMNFEFHOERGBER  ERAALNERBEETMAE SR B A&

}

o (B S5 RECERGORAALTEM T BT LRSS A
FRILE P REER GIIC TN 0 Rm L B4 AT - RGO BREA KL
R38R T A A AR GHA] 455 L B A F R A vRi
RGO BABET (AA) H5-6~7 1314585358k -2

Q)& B & ¥k B 675 TRAE 2005 5% 5 #1385 & 2 45 Ely Ould Dah

BB EAEAT  MEEMETHRE 10 FFHEM > B MR

207 Tbid. Para. 11.
208 Thid.
209 Ibid. Para. 13.
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BIEIHAE 1999 4k it 4 - £ L3RR RR B AFRE T FERILE L
F£ 2000 FAAABERABEAA L > & B gl R4 B 3R IREGL 5 BR
f# Ely Ould Dah G £ HAE L LB bR B R F 3] > A4 (1
) # ok EFs N
ZEGRARAAEGHRAHEBERNTHAETERNET T » BAERER
FTHALSEALHIGRAERELY > UGE (28) F 6k

£ 211
EX

ZRAGHMMBUEAR EAMMEH FHEENB AR IS -
(% 10 15) % B & R4 4 B JEIRIUL B 176 5E 1R 2L & 2 523821 vy 48

B B R M AT IR R BT A HUE AR o 212

5. WAL ~ 40 @ikt £ A B e BIv i A8 e AT

(DE B &4 2004 F3 AELWHEEZRMEMY - %G EER
& 0 i 7R 54T A (delinquency)Fe 4 40 8k Je IF 89 45 B A2 &
WA G H RGO R E B GE T2 N o BT

RREHER (AY) £ 1145 B A4 00 % )05 B RS

20 Thid. Para. 14.
1 Thid,

212 Tbid. Para. 15.
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KR 0 4R R A A % B B $% 3F (incommunicado) © % & B
SR EHEN G MEEER AT GE 1114) 2

ZAEGEF RE(2H) F 1145k GHREHRREE T
EAE AR ALY G B AT A BT DA AR A B 0 8} BEA 6942 4T

R o MEFRERIE 56 TR KR AT 49 4 60 4 SR F e R R R

QEELKERIGFHRARRE R EERBEHIEN A > CIFEH
EHAEEMBENBERTE  RECREMMERSO R R G K

# > # %) & Loos and Toulon 48 #44) £ B3RS AT B A F oo » £ B

FR B AR B e R R 5 AL PR 8 B ey i SR R AR e AT A A

B OB BE IR AT AE B REMS -
ZAGEFGHOREZME (28) HEFERITEFLRILAR

b 38 4T % 2 25 B (periodic visits) 44 28 35 A LA TR [y B FH] L B 46 7% B

RANERA F ARG &

(3)% B 675 & 5] 4 4 BRI 26 2k 005 B BRed 4 5 15 1 0 A5 3] 2

Roissy Charles de Gaulle #37 > A > BIIBI AN A B3k T a9 L2 %

NhEH O5BEMEL BRI RAERE EAKGFSD > 5524

HIEBT AE(F 1LRE 16 5)% B =3R4 4 B BRI L ZH ML

213 Ibid. Para. 16.
214 1bid.
215 Ibid. Para. 17.
216 1pbid.
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ERHG P ok R EFE R EZL B ¢ (National Commission for
the Monitoring of Holding Centres and Facilities and Waiting Areas)ifti&
PG AE ¥ » #EAR AL A A AT -
DHEBeHMGHBRARMNEREZNERLERE AMAFER
I RFE AR RF] 2 FANBFE LR T R EGHE
B RAGRECHEERRANKEREEHFBTHNE GO T
RO AEE - R B RGO R EIRIS B4R EEE ZRE

BAR A 5 A4y B R 60 0l S 4t A o 21

6.~ EHHE
(DZ B gl AeRREFE » EBR ZRE T TEFRAFEEA R E
et RHEFSRER) REZRATAHE ) SHBAER
(&) #1247

ZEBeEY HEH(A/S3/44, para. 147) > B THEx (A4) § 12
RO FAOE > A B RE ERRARRERE > AAH 6N
H AL EEIERNOIEMIET A EN— B E4 > BITA
Gtk EB A ERE > TRRBARFER L B oy LR

CCPR/C/79/Add.80, para. 15)) » H =43 4F &) B $R B8 F #4556 A 7 2
(( , P )

27 Tbid. Para. 18.
213 Tbid. Para. 19.
2% Tbid. Para. 20.
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B A AEARREEE T (AREBUGHARIFZAH) F 24
EIE B HCEC I U
QZBeMBEAGHRER (BRMA# 24 ) (Convention for
the Protection of Human Rights and Fundamental Freedoms) % 3 1% #9
Selmouni v. France % ¥4 » € E3RiATR % § % FAEH R B8
B E o (B 12 45)
RBeRFGH R EIRIL B EETBATBRABR RAE F &
TIERRAE 0 A APTIE AR, » AR R AL ~ B & RBF T AT T B

FIAT A BAAFR TGRSR AR ERGRE -2

7.9 Ak

Z AR MG B Z4RREEER K B ¢ (National
Commission on Security Ethics, CNDS)#2 X £ #4897 X - %KX B € R
AERIEEEBM RRD - RALRABARSFBL EHERINT

o ¢
N\

PIHHRE  BERAETFHRERARIOTRE 1345 2B ¢

}41\

N

HARBAZARERENE R ¢ BIRIRL ZHEAAF L EREME

BRI HFRUAGES (DY) 134 -2

220 Thid,
22! Tbid. Para. 21.
222 Tbid.
223 Tbid. Para. 22.
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— ~ i@

1L.ZEeHEEER

(a) WA BRAAET AL EERTE > LRIE 2007 5 10 A 6975 F3x 3
T TRFAESG ) BRER BT (EERTE) TR
M B Bl E TR ] o

(b) & B 2007 4 10 A 2 B hun (N RA A FoBUS A B A4
F_RAEERTE ) SR A E 5 AR -

(c) “F# B 200849 A 23 B#L/ET (IREMA A% E %8 K HE
RN #) e

(d) @# B 2010528 18 B#AT (FuFEmEHMNNY) BE
(fEHERTE) -

2EBERHEHEIESD

224 Conclusions and recommendations of the Committee against Torture , FRANCE, U.N. Doc
CAT/C/FRA/CO/4-6 (2010)(Committee against Torture)
2 Ibid. Para. 4.
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(a) ARIE 2007 F 11 Auyik % » HIBER A SRR I IE T FHH AL
FiRREERBE T LM -

(b) BBT 200654 48%% > wHRTHENRERBNRENR
EREFHOBAER  mETHEARERLTHYHRT -
3RBGHROELMBH RN R ERENYEXEE -
4ZBEREITHGHORKRRT B  RESOHRIEEEN
DHRT XA - £ F R ERR A 2009 F 11 A 24 B8y (&
k) AHFERATTEENRESRETHY -
SEBEHEHIEER 2009 FEANALRT BROTHTE B
BORA TR ORERIMALOTREHENEH

6.FZBR GMEREIERGHRBET —REF » AFMRILYBAR
BLERRMAZLEANFABLOFEATHM LY ISR L&
BAEG L ATy 7 AT MAR -

7. BB GHQEHEN 2007 F8 A 16 B ER T EH T RE#HiA
(security rotation)id — RAL &4 WL ey Hl & - & B €272 & %] Khider
R B — R (BRI AMIERR 2009 -7 B 9 B A F| )3 AAEFIANT IR

kEZBeRE -

226 Tbid. Para. 5.
227 Tbid. Para. 6.
228 Tbid. Para. 7.
22 Tbid. Para. 8.
230 Thid. Para. 9.
21 Tbid. Para. 10.
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8. ZEGHERIZTIGABRME T REMAKEL » AIHMEES
RENZERBINRENZERLENIT A A 397742 3919) - £ B
EHGHRL (M) FIARWEIET—BERTHRE -2

9. ZBeBHEWIEINGHRSHELAT EILENE > HENK

KBHRBHTHRER (28) AR EERBABEETAE WA

=R AeMw

1B 0 7 &
& B g AR E 4 B &R IR T H B o 2P G 4T A (acts of barbarity

and violence) T AR & A BB & B @R 64 MR 51 BEA AT A 04 F
Ko ARMEER (FEkE) FRIIANREFE (28) £ 1148
BER R R (5 14F) - BB §E W F A4 4 69238 (CAT/C/FRA/CO/3,
BSER) BRGHOBRLAMETAANRKES (DA) F 1 1&0GEEA

B AR A ED R BRI AR L R 6 AT o

232 Tbid. Para. 11.
23 Tbid. Para. 12.
234 Ibid. Para. 13.
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HAF T o AR A |45 0 2009 £ ek ¥ 3 A 22%3% 18
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FEBUFFREYEER FIF - Bk BEREHEFAER
(National Court on the Right of Asylum)% 22 ¥ 35 A#9 4R E 35 R 37 >
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B Gt B ORET CARR AR LA BG BE R B A B RO BR R 2 6y 3R R SRAT L
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BT RAMGRE - R BEREARRF &8 ERE(E 3 %K) -
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EHHIE o S (NQ) F34EE S FILET 2 @ e BRI
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FREELEAMAMERIERARK BN AZREYEERLE
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FARIKETIE AL ZMHPE > L RIABITFEEE F 2T

235 1bid. Para. 14.
236 Thid.
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A FRR A B 2 2R A5 B AT a0 1 R R B B 6098

27 Tbid. Para. 15.
23 1bid. Para. 16.
% Tbid.
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240 1bid. Para. 17.
21 1bid. Para. 18.
22 1bid. Para. 19.
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ZEEHLR LB MGFHARHLER - EHTABNEBALR
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243 Ibid. Para. 20.
244 1bid.
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B2 BHRETHEMLARITHGSEY EFRETEE

2% Tbid. Para. 21.
246 Tbid. Para. 22.
247 Tbid.
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B W RBAHNEREE RTEE A E K E 424 (Public Prosecutor or
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AR o st R RRRRELR AP ELBROAA R 8
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ZEBCEBRGHREMAAANBER BT EAHRESR
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ZBECER  HFABRMI AN 2009 F6 AMITEFERBETE
B2 MR E B RERBIGEFTEER N FHOEEREM

W% 11 505 16 1%) - !

248 Ibid. Para. 23.
2% Tbid.
250 Tbid. Para. 24
1 Ihid,
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ZAGERD  GHUEBNUAEEHRE  aERGFERHOER
W Bk TR ITFE 0 RILEMEE N ARFARAE - 2
ZREGMREMIE > OB EMH > RIE 2010 F 3 ANBR - B
ANFvBEEE  BAMASERIEBABAEEEZRE - $E2E%
AR Z I BERFZFRANAALBEEANETNHEARBEZE
BONER SR FRE > B E B A - RAGFFEEHEAI(E 11

Fo i 16 4%) » >

22 1bid.
233 1bid.
254 Ibid. Para. 25.
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RECHEBGHRABRRYT R » EREEENEFEESE
(ndy) 5 11 F0f 1615898 K o 45 5] 2 KR Adv i A FA& o

1%

®

B AR AR EAREERNT AR BARITEARE
BFFRAREAIS R EFVEE A 0 PT A BREAR B4R 0L JAREAR R R
AL RIEEEIEREREL»>EETHMA - ot SB&
HBEARERARAAFZE > THNHEAX B abSRERKRI MR
HEGERIBHOEROETREETEH
9.4 HHAR B &
RBEGREMMEZ > BERGHR LT 8 RAEK S 080N
Bl R — o boh 2000 F B R BILFPARB 15%E M EALER
(disciplinary blocks)(% 16 f%&) « 2
REBCRAGHRARR— L EHE > BAHZHE A& - 8k
gh o HHABRBANERBTHE T THRERME  ERERE X AE
B > LB E R R > RS BAEARE
10.5 474 &Rl 83 2 5 B
ZEBMIEEE > 2009 F 11 A ey (BERE) £ 895 m T4

TR RZBREH  REAEEROEER R CREELE TR E

255 Tbid.
256 Ibid. Para. 26.
27 Tbid.
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mFE o AR PHEERARE G ERR c BREBERSHRT
FEE RN ARA AR EIETHSF - flw  BIWHMRAELSE
g d R B WAL IT LR S AR R HATE LA > 7T
REAEAR (NH) B I6EARTRT ~ RAERA BT AKGFR(E
16 4%) = »°

ZBCHBGHRAKRRET TR > EEBRITUNREZIREH AR
ABEWIE TAT A o BB a9 XU AR A 5 3 B Bk AT
Bl do B TR A RTRAIEEHIEHITE  BHESRER

BB a e MBI ESLE A £ S R RS - 2

11.44 &

ZRAGAETE  HAHBRRIH BRI 0 BATEA B 2009 F 11
Aoy (BERk) R ERALERGESRSE S - LRNE
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B & - g BARIERGRGFFE > N3 T L H it 5 R
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258 Tbid. Para. 27.
% Tbid.
260 Thid. Para. 28.
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WAMEFEATARAE (28) kR TR eRER > THRGY

P

B ameyEFEREEFK S LRZMEA LR > RETDEIFE S

Bk -

12.42 245 ¥ (Secure detention)

B @REAMUIBN R 218 6% 2008-174 5o 42 HLE &Y P 3R
BGOSR RRE R RERF T S 2010 5F 3
A % 2010-242 387 X hw A4 L 0 F RARD RO » B3I T A
FRFTENEERT - OGRS T HAFRF AR
MR 0 Sbs o BT B EAET C AT EARE T
R R S A AT RS2 A RGBT AEMER > E—MFHEX
MR GEAMR AT RE T 9L 5 16 1548 Bl &9 PIRR( 16 4%) ©

ZEeRIAZEGHRAFL EBILE AT > IRTABER TH

EPAEMZE—RARA  BFTHME 16 15EER -

13.45 8 24 R 4& A 4% At 2% #5 (conducted energy devices)
ZERaHEANM R - FHBR S H kLR GRS A

wME(RER) R A QERER  ATEUAIRAE 2009 49 A 2 B#A R

21 1bid.
262 Ibid. Para. 29.
293 Tbid.
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RARFamBEMNRAZRSROER - ERBREROABEHEILR

FRAB I ERELFIRAREHEE 2E 16145) -
ZEeEY LA THIBEABNER TREREANRE Y

R AEH X GEER] > AR EETRTIRLET - ZETREGFHER

HRAEH > RABHER EAN GHAOERAHER - >

14 E8HEE

z 5

A

(DEEGRTHUIARRREFE > ZHEAFRAEZREE A
RFAPEANE S EZNEA 0 ERFITEH  REZRERTLHALE
BTHARER (AH) F 124 -
% B &€ ¥ CEB(CAT/C/FRA/CO/3, % 20 &) 4 B A8

(n&y) #1264 FREBHRAFRKREFNE 2T EHALAHEGEY
RHHEELTEENGEMETELETEEMNTE RAERKEY
BB A% AERE > R H BERILBRRITHILRE S R LR
5 o 207

QR TRAZFRETARERFE—RABTHAETREGRA > &

Be@E¥ 2009 F9 A (Lé ger#k%) B ERDIMY - MEAHTHR

264 Tbid. Para. 30.
295 Ibid.
266 Tbid. Para. 31.
27 Ibid.
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HEHAERBEMATER  SHRECERALNFILEGE 2
F 12~ A0 % 13 45) o 2

ZRCHGHOBRARR— IR - R ERFRRAEILE R
Ml R AZ GBI N IE » BRI REBAFEERIENH > &
CAIREEA B 2B ~ A~ BAMBITERER -
269
15. % A
(H%& B g &~ e B Z4R% 818 % R & B @ (National Commission
on Security Ethics, ONDS)#& X £t F K ° %K B & Fre X L8 B

REL S FAEBRAEREARFEEFABRIOFH 0 ARERE -
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MR EFHERLERIGFTIR(E 13145) -
REBoERGOBRKRICGTER > RE (24) % 134 AFRZE
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()& B & & T M 1E A 2008 ket — 33k A Ak
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268 Tbid. Para. 32.
299 Ibid.
270 Tbid. Para. 33.
271 Ibid.
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15.E% B3 4% 3% 44 56 (Interim measures of protection)
ZBGERTHUNE  GHBRRALIFLAEER B G HEFIR
It 83 R (RF 195/2002 35 & X ° Brada $Fix B » &%

300/2006 3% 2k X > Tebourski & B) o

ZFRERFRAUE 108k 5 £AT (28) F3FE 2M40E

FAGE > TRIER@EE T REA AR F K& H e 43

PIFEH LR - Ak ZEQWRFHHNRAEFELEE T ENBR A

EARIE (ANH) F3FFE 2 HBMEY R > REL EEF{REH

FbgiER o 27

272 1bid. Para. 34.
23 Tbid.
27 Tbid. Para. 35.
25 Tbid.
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7% Tbid. Para. 36.
77 Tbid.
*"8Concluding observations on the seventh periodic report of France, U.N. Doc CAT/C/FRA/CO/7
(2016)(Committee against Torture)
" Tbid. Para 4.
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P4 i B9 23R B b1 P AR

280 Thid. Para. 5.
B! Tbid. Para. 6.
282 Tbid. Para. 7.
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283 Tbid. Para. 8.
284 Tbid. Para. 9.
239



5 B R RA BT R AT B AT 9 BF R

X5 T AR EIE 72 0 0 3 B — e RAF EIR(E 20 11 45)

285
Q) ZEEEBGORGSHE (HEFREFE) > RIEEBEHRLEF
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285 Ibid. Para. 10.
286 Thid. Para. 11.
27 Tbid. Para. 12.
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288 1bid. Para. 13.
% Ibid. Para. 14.
20 1bid. Para. 15.
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332 CAT, General Comment No. 2: Implementation of Article 2 by States Parties (24 January 2008)

UN Doc. CAT/C/GC/2, § 11.
333 Canada Criminal Code, R.S., c. C-34, s.1, article 269.1(2), “torture means any act or omission by
which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person (a) for
a purpose including (i) obtaining from the person or from a third person information or a statement, (ii)
punishing the person for an act that the person or a third person has committed or is suspected of
having committed, and (iii) intimidating or coercing the person or a third person, or (b) for any reason
based on discrimination of any kind, but does not include any act or omission arising only from,
inherent in or incidental to lawful sanctions.” Available at http://laws-lois.justice.gc.ca/eng/ acts/C-46/
% Treland, Criminal Justice (United Nations Convention against Torture) Act of 2000 (Act No.11,
2000), section 1, “Torture means an act or omission by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person (a) for such purposes as (i) obtaining from that
person, or from another person, information or a confession, (ii) punishing that person for an act which
the person concerned or a third person has committed or is suspected of having committed, or (iii)
intimidating or coercing that person or a third person, or (b) for any reason that is based on any form of
discrimination, but does not include any such act that arises solely from, or is inherent in or incidental
to, lawful sanctions.” Available at http://www.irishstatutebook.ie/eli/2000/act/11/enacted/en/print.html
3% Luxembourg criminal code 1879, as amended by Law of 24 April 2000, article 260-1, available at
http://www.legilux.public.lu/leg/textescoordonnes/codes/code_penal/codepenal.pdf
336 Bosnia-Herzegovina, Penal Code of 2003, as last amended in 2015, article 190, available at
http://www.legislationline.org/documents/section/criminal-codes/country/40
37 New Zealand, Crimes of Torture Act of 1989, supra note 7, section 2.
% Philippines’ Anti-Torture Act of 2009, Republic Act No. 9745 (10 November 2009), section 3,
available at http://www.congress.gov.ph/download/ra_14/RA09745.pdf
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Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

Adopted and opened for signature, ratification and accession by General
Assembly resolution 39/46 of 10 December 1984
entry into force 26 June 1987, in accordance with article 27 (1)

The States Parties to this Convention,

Considering that, in accordance with the principles proclaimed in the
Charter of the United Nations, recognition of the equal and inalienable
rights of all members of the human family is the foundation of freedom,
justice and peace in the world,

Recognizing that those rights derive from the inherent dignity of the
human person,

Considering the obligation of States under the Charter, in particular
Article 55, to promote universal respect for, and observance of, human
rights and fundamental freedoms,

Having regard to article 5 of the Universal Declaration of Human Rights
and article 7 of the International Covenant on Civil and Political Rights,
both of which provide that no one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment,

Having regard also to the Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, adopted by the General Assembly on 9
December 1975,

Desiring to make more effective the struggle against torture and other
cruel, inhuman or degrading treatment or punishment throughout the
world,

Have agreed as follows:
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PART 1
Article 1

1. For the purposes of this Convention, the term "torture" means any act
by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from
him or a third person information or a confession, punishing him for an
act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain or suffering
is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. It does
not include pain or suffering arising only from, inherent in or incidental to
lawful sanctions.

2. This article 1s without prejudice to any international instrument or
national legislation which does or may contain provisions of wider
application.

Article 2

1. Each State Party shall take effective legislative, administrative, judicial
or other measures to prevent acts of torture in any territory under its
jurisdiction.

2. No exceptional circumstances whatsoever, whether a state of war or a
threat of war, internal political instability or any other public emergency,

may be invoked as a justification of torture.

3. An order from a superior officer or a public authority may not be
invoked as a justification of torture.

Article 3
1. No State Party shall expel, return ("refouler") or extradite a person to

another State where there are substantial grounds for believing that he
would be in danger of being subjected to torture.
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2. For the purpose of determining whether there are such grounds, the
competent authorities shall take into account all relevant considerations
including, where applicable, the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of human rights.

Article 4

1. Each State Party shall ensure that all acts of torture are offences under
its criminal law. The same shall apply to an attempt to commit torture and
to an act by any person which constitutes complicity or participation in
torture. 2. Each State Party shall make these offences punishable by
appropriate penalties which take into account their grave nature.

Article 5

1. Each State Party shall take such measures as may be necessary to
establish its jurisdiction over the offences referred to in article 4 in the
following cases:

(a) When the offences are committed in any territory under its jurisdiction
or on board a ship or aircraft registered in that State;

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State if that State considers it
appropriate.

2. Each State Party shall likewise take such measures as may be necessary
to establish its jurisdiction over such offences in cases where the alleged
offender is present in any territory under its jurisdiction and it does not
extradite him pursuant to article 8 to any of the States mentioned in
paragraph I of this article.

3. This Convention does not exclude any criminal jurisdiction exercised
in accordance with internal law.

Article 6

1. Upon being satisfied, after an examination of information available to
it, that the circumstances so warrant, any State Party in whose territory a
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person alleged to have committed any offence referred to in article 4 is
present shall take him into custody or take other legal measures to ensure
his presence. The custody and other legal measures shall be as provided
in the law of that State but may be continued only for such time as is
necessary to enable any criminal or extradition proceedings to be
instituted.

2. Such State shall immediately make a preliminary inquiry into the facts.

3. Any person in custody pursuant to paragraph I of this article shall be
assisted in communicating immediately with the nearest appropriate
representative of the State of which he is a national, or, if he is a stateless
person, with the representative of the State where he usually resides.

4. When a State, pursuant to this article, has taken a person into custody,
it shall immediately notify the States referred to in article 5, paragraph 1,
of the fact that such person is in custody and of the circumstances which
warrant his detention. The State which makes the preliminary inquiry
contemplated in paragraph 2 of this article shall promptly report its
findings to the said States and shall indicate whether it intends to exercise
jurisdiction.

Article 7

1. The State Party in the territory under whose jurisdiction a person
alleged to have committed any offence referred to in article 4 is found
shall in the cases contemplated in article 5, if it does not extradite him,
submit the case to its competent authorities for the purpose of
prosecution.

2. These authorities shall take their decision in the same manner as in the
case of any ordinary offence of a serious nature under the law of that
State. In the cases referred to in article 5, paragraph 2, the standards of
evidence required for prosecution and conviction shall in no way be less
stringent than those which apply in the cases referred to in article 5,
paragraph 1.
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3. Any person regarding whom proceedings are brought in connection
with any of the offences referred to in article 4 shall be guaranteed fair
treatment at all stages of the proceedings.

Article 8

1. The offences referred to in article 4 shall be deemed to be included as
extraditable offences in any extradition treaty existing between States
Parties. States Parties undertake to include such offences as extraditable
offences in every extradition treaty to be concluded between them.

2. If a State Party which makes extradition conditional on the existence of
a treaty receives a request for extradition from another State Party with
which it has no extradition treaty, it may consider this Convention as the
legal basis for extradition in respect of such offences. Extradition shall be
subject to the other conditions provided by the law of the requested State.

3. States Parties which do not make extradition conditional on the
existence of a treaty shall recognize such offences as extraditable offences
between themselves subject to the conditions provided by the law of the
requested State.

4. Such offences shall be treated, for the purpose of extradition between
States Parties, as if they had been committed not only in the place in
which they occurred but also in the territories of the States required to
establish their jurisdiction in accordance with article 5, paragraph 1.

Article 9

1. States Parties shall afford one another the greatest measure of
assistance in connection with criminal proceedings brought in respect of
any of the offences referred to in article 4, including the supply of all
evidence at their disposal necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph I of this

article in conformity with any treaties on mutual judicial assistance that
may exist between them.
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Article 10

1. Each State Party shall ensure that education and information regarding
the prohibition against torture are fully included in the training of law
enforcement personnel, civil or military, medical personnel, public
officials and other persons who may be involved in the custody,
interrogation or treatment of any individual subjected to any form of
arrest, detention or imprisonment.

2. Each State Party shall include this prohibition in the rules or
instructions issued in regard to the duties and functions of any such
person.

Article 11

Each State Party shall keep under systematic review interrogation rules,
instructions, methods and practices as well as arrangements for the
custody and treatment of persons subjected to any form of arrest,
detention or imprisonment in any territory under its jurisdiction, with a
view to preventing any cases of torture.

Article 12

Each State Party shall ensure that its competent authorities proceed to a
prompt and impartial investigation, wherever there is reasonable ground
to believe that an act of torture has been committed in any territory under
its jurisdiction.

Article 13

Each State Party shall ensure that any individual who alleges he has been
subjected to torture in any territory under its jurisdiction has the right to
complain to, and to have his case promptly and impartially examined by,
its competent authorities. Steps shall be taken to ensure that the
complainant and witnesses are protected against all ill-treatment or
intimidation as a consequence of his complaint or any evidence given.
Article 14

1. Each State Party shall ensure in its legal system that the victim of an
act of torture obtains redress and has an enforceable right to fair and

313



adequate compensation, including the means for as full rehabilitation as
possible. In the event of the death of the victim as a result of an act of
torture, his dependants shall be entitled to compensation.

2. Nothing 1n this article shall affect any right of the victim or other
persons to compensation which may exist under national law.

Article 15

Each State Party shall ensure that any statement which is established to
have been made as a result of torture shall not be invoked as evidence in
any proceedings, except against a person accused of torture as evidence
that the statement was made.

Article 16

1. Each State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or
punishment which do not amount to torture as defined in article I, when
such acts are committed by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official
capacity. In particular, the obligations contained in articles 10, 11, 12 and
13 shall apply with the substitution for references to torture of references
to other forms of cruel, inhuman or degrading treatment or punishment.

2. The provisions of this Convention are without prejudice to the
provisions of any other international instrument or national law which
prohibits cruel, inhuman or degrading treatment or punishment or which
relates to extradition or expulsion.

PART II
Article 17

1. There shall be established a Committee against Torture (hereinafter
referred to as the Committee) which shall carry out the functions
hereinafter provided. The Committee shall consist of ten experts of high
moral standing and recognized competence in the field of human rights,
who shall serve in their personal capacity. The experts shall be elected by
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the States Parties, consideration being given to equitable geographical
distribution and to the usefulness of the participation of some persons
having legal experience.

2. The members of the Committee shall be elected by secret ballot from a
list of persons nominated by States Parties. Each State Party may
nominate one person from among its own nationals. States Parties shall
bear in mind the usefulness of nominating persons who are also members
of the Human Rights Committee established under the International
Covenant on Civil and Political Rights and who are willing to serve on
the Committee against Torture.

3. Elections of the members of the Committee shall be held at biennial
meetings of States Parties convened by the Secretary-General of the
United Nations. At those meetings, for which two thirds of the States
Parties shall constitute a quorum, the persons elected to the Committee
shall be those who obtain the largest number of votes and an absolute
majority of the votes of the representatives of States Parties present and
voting.

4. The initial election shall be held no later than six months after the date
of the entry into force of this Convention. At. Ieast four months before the
date of each election, the Secretary-General of the United Nations shall
address a letter to the States Parties inviting them to submit their
nominations within three months. The Secretary-General shall prepare a
list in alphabetical order of all persons thus nominated, indicating the
States Parties which have nominated them, and shall submit it to the
States Parties.

5. The members of the Committee shall be elected for a term of four
years. They shall be eligible for re-election if renominated. However, the
term of five of the members elected at the first election shall expire at the
end of two years; immediately after the first election the names of these
five members shall be chosen by lot by the chairman of the meeting
referred to in paragraph 3 of this article.

6. If a member of the Committee dies or resigns or for any other cause
can no longer perform his Committee duties, the State Party which
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nominated him shall appoint another expert from among its nationals to
serve for the remainder of his term, subject to the approval of the majority
of the States Parties. The approval shall be considered given unless half
or more of the States Parties respond negatively within six weeks after
having been informed by the Secretary-General of the United Nations of
the proposed appointment.

7. States Parties shall be responsible for the expenses of the members of
the Committee while they are in performance of Committee duties.

Article 18

1. The Committee shall elect its officers for a term of two years. They
may be re-elected.

2. The Committee shall establish its own rules of procedure, but these
rules shall provide, inter alia, that:

(a) Six members shall constitute a quorum;

(b) Decisions of the Committee shall be made by a majority vote of the
members present.

3. The Secretary-General of the United Nations shall provide the
necessary staff and facilities for the effective performance of the
functions of the Committee under this Convention.

4. The Secretary-General of the United Nations shall convene the initial
meeting of the Committee. After its initial meeting, the Committee shall
meet at such times as shall be provided in its rules of procedure.

5. The States Parties shall be responsible for expenses incurred in
connection with the holding of meetings of the States Parties and of the
Committee, including reimbursement to the United Nations for any
expenses, such as the cost of staff and facilities, incurred by the United
Nations pursuant to paragraph 3 of this article.

Article 19
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1. The States Parties shall submit to the Committee, through the
Secretary-General of the United Nations, reports on the measures they
have taken to give effect to their undertakings under this Convention,
within one year after the entry into force of the Convention for the State
Party concerned. Thereafter the States Parties shall submit supplementary
reports every four years on any new measures taken and such other
reports as the Committee may request.

2. The Secretary-General of the United Nations shall transmit the reports
to all States Parties.

3. Each report shall be considered by the Committee which may make
such general comments on the report as it may consider appropriate and
shall forward these to the State Party concerned. That State Party may
respond with any observations it chooses to the Committee.

4. The Committee may, at its discretion, decide to include any comments
made by it in accordance with paragraph 3 of this article, together with
the observations thereon received from the State Party concerned, in its
annual report made in accordance with article 24. If so requested by the
State Party concerned, the Committee may also include a copy of the
report submitted under paragraph I of this article.

Article 20

1. If the Committee receives reliable information which appears to it to
contain well-founded indications that torture is being systematically
practised in the territory of a State Party, the Committee shall invite that
State Party to co-operate in the examination of the information and to this
end to submit observations with regard to the information concerned.

2. Taking into account any observations which may have been submitted
by the State Party concerned, as well as any other relevant information
available to it, the Committee may, if it decides that this is warranted,
designate one or more of its members to make a confidential inquiry and
to report to the Committee urgently.
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3. If an inquiry is made in accordance with paragraph 2 of this article, the
Committee shall seek the co-operation of the State Party concerned. In
agreement with that State Party, such an inquiry may include a visit to its
territory.

4. After examining the findings of its member or members submitted in
accordance with paragraph 2 of this article, the Commission shall
transmit these findings to the State Party concerned together with any
comments or suggestions which seem appropriate in view of the situation.

5. All the proceedings of the Committee referred to in paragraphs I to 4 of
th is article s hall be con fidential , and at all stages of the proceedings the
co-operation of the State Party shall be sought. After such proceedings
have been completed with regard to an inquiry made in accordance with
paragraph 2, the Committee may, after consultations with the State Party
concerned, decide to include a summary account of the results of the
proceedings in its annual report made in accordance with article 24.

Article 21

1. A State Party to this Convention may at any time declare under this
article that it recognizes the competence of the Committee to receive and
consider communications to the effect that a State Party claims that
another State Party is not fulfilling its obligations under this Convention.
Such communications may be received and considered according to the
procedures laid down 1n this article only if submitted by a State Party
which has made a declaration recognizing in regard to itself the
competence of the Committee. No communication shall be dealt with by
the Committee under this article if it concerns a State Party which has not
made such a declaration. Communications received under this article
shall be dealt with in accordance with the following procedure;

(a) If a State Party considers that another State Party is not giving effect
to the provisions ofthis Convention, it may, by written communication,
bring the matter to the attention of that State Party. Within three months
after the receipt of the communication the receiving State shall afford the
State which sent the communication an explanation or any other
statement in writing clarifying the matter, which should include, to the
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extent possible and pertinent, reference to domestic procedures and
remedies taken, pending or available in the matter;

(b) If the matter is not adjusted to the satisfaction of both States Parties
concerned within six months after the receipt by the receiving State of the
initial communication, either State shall have the right to refer the matter
to the Committee, by notice given to the Committee and to the other
State;

(c) The Committee shall deal with a matter referred to it under this article
only after it has ascertained that all domestic remedies have been invoked
and exhausted in the matter, in conformity with the generally recognized
principles of international law. This shall not be the rule where the
application of the remedies is unreasonably prolonged or is unlikely to
bring effective relief to the person who is the victim of the violation of
this Convention;

(d) The Committee shall hold closed meetings when examining
communications under this article; (e) Subject to the provisions of
subparagraph

(e), the Committee shall make available its good offices to the States
Parties concerned with a view to a friendly solution of the matter on the
basis of respect for the obligations provided for in this Convention. For
this purpose, the Committee may, when appropriate, set up an ad hoc
conciliation commission;

(f) In any matter referred to it under this article, the Committee may call
upon the States Parties concerned, referred to in subparagraph (b), to
supply any relevant information;

(g) The States Parties concerned, referred to in subparagraph (b), shall
have the right to be represented when the matter is being considered by

the Committee and to make submissions orally and/or in writing;

(h) The Committee shall, within twelve months after the date of receipt of
notice under subparagraph (b), submit a report:
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(1) If a solution within the terms of subparagraph (e) is reached, the
Committee shall confine its report to a brief statement of the facts and of
the solution reached;

(11) If a solution within the terms of subparagraph (e) is not reached, the
Committee shall confine its report to a brief statement of the facts; the
written submissions and record of the oral submissions made by the
States Parties concerned shall be attached to the report.

In every matter, the report shall be communicated to the States Parties
concerned.

2. The provisions of this article shall come into force when five States
Parties to this Convention have made declarations under paragraph 1 of
this article. Such declarations shall be deposited by the States Parties with
the Secretary-General of the United Nations, who shall transmit copies
thereof to the other States Parties. A declaration may be withdrawn at any
time by notification to the Secretary-General. Such a withdrawal shall not
prejudice the consideration of any matter which is the subject of a
communication already transmitted under this article; no further
communication by any State Party shall be received under this article
after the notification of withdrawal of the declaration has been received
by the Secretary-General, unless the State Party concerned has made a
new declaration.

Article 22

1. A State Party to this Convention may at any time declare under this
article that it recognizes the competence of the Committee to receive and
consider communications from or on behalf of individuals subject to its
jurisdiction who claim to be victims of a violation by a State Party of the
provisions of the Convention. No communication shall be received by the
Committee if it concerns a State Party which has not made such a
declaration.

2. The Committee shall consider inadmissible any communication under
this article which is anonymous or which it considers to be an abuse of
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the right of submission of such communications or to be incompatible
with the provisions of this Convention.

3. Subject to the provisions of paragraph 2, the Committee shall bring any
communications submitted to it under this article to the attention of the
State Party to this Convention which has made a declaration under
paragraph I and is alleged to be violating any provisions of the
Convention. Within six months, the receiving State shall submit to the
Committee written explanations or statements clarifying the matter and
the remedy, if any, that may have been taken by that State.

4. The Committee shall consider communications received under this
article in the light of all information made available to it by or on behalf
of the individual and by the State Party concerned. 5. The Committee
shall not consider any communications from an individual under this
article unless it has ascertained that:

(a) The same matter has not been, and is not being, examined under
another procedure of international investigation or settlement;

(b) The individual has exhausted all available domestic remedies; this
shall not be the rule where the application of the remedies is unreasonably
prolonged or is unlikely to bring effective reliefto the person who is the
victim of the violation of this Convention.

6. The Committee shall hold closed meetings when examining
communications under this article.

7. The Committee shall forward its views to the State Party concerned
and to the individual.

8. The provisions of this article shall come into force when five States
Parties to this Convention have made declarations under paragraph 1 of
this article. Such declarations shall be deposited by the States Parties with
the Secretary-General of the United Nations, who shall transmit copies
thereof to the other States Parties. A declaration may be withdrawn at any
time by notification to the Secretary-General. Such a withdrawal shall not
prejudice the consideration of any matter which is the subject of a
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communication already transmitted under this article; no further
communication by or on behalf of an individual shall be received under
this article after the notification of withdrawal of the declaration has been
received by the SecretaryGeneral, unless the State Party has made a new
declaration.

Article 23

The members of the Committee and of the ad hoc conciliation
commissions which may be appointed under article 21, paragraph I (e),
shall be entitled to the facilities, privileges and immunities of experts on
mission for the United Nations as laid down in the relevant sections of the
Convention on the Privileges and Immunities of the United Nations.
Article 24

The Committee shall submit an annual report on its activities under this
Convention to the States Parties and to the General Assembly of the
United Nations.

PART III
Article 25

1. This Convention is open for signature by all States. 2. This Convention
1s subject to ratification. Instruments of ratification shall be deposited
with the Secretary-General of the United Nations.

Article 26

This Convention is open to accession by all States. Accession shall be
effected by the deposit of an instrument of accession with the
SecretaryGeneral of the United Nations.

Article 27

1. This Convention shall enter into force on the thirtieth day after the date

of the deposit with the Secretary-General of the United Nations of the
twentieth instrument of ratification or accession.
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2. For each State ratifying this Convention or acceding to it after the
deposit of the twentieth instrument of ratification or accession, the
Convention shall enter into force onthe thirtieth day after the date of the
deposit of its own instrument of ratification or accession.

Article 28

1. Each State may, at the time of signature or ratification of this
Convention or accession thereto, declare that it does not recognize the
competence of the Committee provided for in article 20.

2. Any State Party having made a reservation in accordance with
paragraph I of this article may, at any time, withdraw this reservation by
notification to the Secretary-General of the United Nations.

Article 29

1 . Any State Party to this Convention may propose an amendment and
file it with the Secretary-General of the United Nations. The
SecretaryGeneral shall thereupon communicate the proposed amendment
to the States Parties with a request that they notify him whether they
favour a conference of States Parties for the purpose of considering an d
voting upon the proposal. In the event that within four months from the
date of such communication at least one third of the States Parties favours
such a conference, the SecretaryGeneral shall convene the conference
under the auspices of the United Nations. Any amendment adopted by a
majority of the States Parties present and voting at the conference shall be
submitted by the Secretary-General to all the States Parties for
acceptance.

2. An amendment adopted in accordance with paragraph I of this article
shall enter into force when two thirds of the States Parties to this
Convention have notified the Secretary-General of the United Nations
that they have accepted it in accordance with their respective
constitutional processes.

3. When amendments enter into force, they shall be binding on those
States Parties which have accepted them, other States Parties still being
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bound by the provisions of this Convention and any earlier amendments
which they have accepted.

Article 30

1. Any dispute between two or more States Parties concerning the
interpretation or application of this Convention which cannot be settled
through negotiation shall, at the request of one of them, be submitted to
arbitration. If within six months from thc date of the request for
arbitration the Parties are unable to agree on the organization of the
arbitration, any one of those Parties may refer the dispute to the
International Court of Justice by request in conformity with the Statute of
the Court.

2. Each State may, at the time of signature or ratification of this Con
vention or accession thereto, declare that it does not consider itself bound
by paragraph I of this article. The other States Parties shall not be bound
by paragraph I of this article with respect to any State Party having made
such a reservation.

3. Any State Party having made a reservation in accordance with
paragraph 2 of this article may at any time withdraw this reservation by
notification to the Secretary-General of the United Nations.

Article 31

1. A State Party may denounce this Convention by written notification to
the Secretary-General of the United Nations. Denunciation becomes
effective one year after the date of receipt of- the notification by the
Secretary-General .

2. Such a denunciation shall not have the effect of releasing the State
Party from its obligations under this Convention in regard to any act or
omission which occurs prior to the date at which the denunciation
becomes effective, nor shall denunciation prejudice in any way the
continued consideration of any matter which is already under
consideration by the Committee prior to the date at which the
denunciation becomes effective.
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3. Following the date at which the denunciation of a State Party becomes
effective, the Committee shall not commence consideration of any new
matter regarding that State.

Article 32

The Secretary-General of the United Nations shall inform all States
Members of the United Nations and all States which have signed this
Convention or acceded to it of the following:

(a) Signatures, ratifications and accessions under articles 25 and 26;

(b) The date of entry into force of this Convention under article 27 and
the date of the entry into force of any amendments under article 29;

(c) Denunciations under article 31.

Article 33

1. This Convention, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with

the Secretary-General of the United Nations.

2. The Secretary-General of the United Nations shall transmit certified
copies of this Convention to all States.
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M4 =

CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT
GENERAL COMMENT No. 2

Implementation of article 2 by States parties

1. This general comment addresses the three parts of article 2, each of
which identifies distinct interrelated and essential principles that
undergird the Convention’s absolute prohibition against torture. Since the
adoption of the Convention against Torture, the absolute and non-
derogable character of this prohibition has become accepted as a matter of
customary international law. The provisions of article 2 reinforce this
peremptory jus cogens norm against torture and constitute the foundation
of the Committee’s authority to implement effective means of prevention,
including but not limited to those measures contained in the subsequent
articles 3 to 16, in response to evolving threats, issues, and practices.

2. Article 2, paragraph 1, obliges each State party to take actions that
will reinforce the prohibition against torture through legislative,
administrative, judicial, or other actions that must, in the end, be effective
in preventing it. To ensure that measures are in fact taken that are known
to prevent or punish any acts of torture, the Convention outlines in
subsequent articles obligations for the State party to take measures
specified therein.

3. The obligation to prevent torture in article 2 is wide-ranging. The
obligations to prevent torture and other cruel, inhuman or degrading
treatment or punishment (hereinafter “ill-treatment”) under article 16,
paragraph 1, are indivisible, interdependent and interrelated. The
obligation to prevent ill-treatment in practice overlaps with and is largely
congruent with the obligation to prevent torture. Article 16, identifying
the means of prevention of ill-treatment, emphasizes “in particular” the
measures outlined in articles 10 to 13, but does not limit effective
prevention to these articles, as the Committee has explained, for example,
with respect to compensation in  article 14. In practice, the definitional
threshold between ill-treatment and torture is often not clear. Experience
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demonstrates that the conditions that give rise to ill-treatment frequently
facilitate torture and therefore the measures required to prevent torture
must be applied to prevent ill-treatment. Accordingly, the Committee has
considered the prohibition of ill-treatment to be likewise non-derogable
under the Convention and its prevention to be an effective and non-
derogable measure.

4. States parties are obligated to eliminate any legal or other obstacles
that impede the eradication of torture and ill-treatment; and to take
positive effective measures to ensure that such conduct and any
recurrences thereof are effectively prevented. States parties also have the
obligation continually to keep under review and improve their national
laws and performance under the Convention in accordance with the
Committee’s concluding observations and views adopted on individual
communications. If the measures adopted by the State party fail to
accomplish the purpose of eradicating acts of torture, the Convention
requires that they be revised and/or that new, more effective measures be
adopted. Likewise, the Committee’s understanding of and
recommendations in respect of effective measures are in a process of
continual evolution, as, unfortunately, are the methods of torture and ill-
treatment.

IL. Absolute prohibition

5. Article 2, paragraph 2, provides that the prohibition against torture is
absolute and non-derogable. It emphasizes that no exceptional
circumstances whatsoever may be invoked by a State Party to justify acts
of torture in any territory under its jurisdiction. The Convention identifies
as among such circumstances a state of war or threat thereof, internal
political instability or any other public emergency. This includes any
threat of terrorist acts or violent crime as well as armed conflict,
international or non-international. The Committee is deeply concerned
at and rejects absolutely any efforts by States to justify torture and ill-
treatment as a means to protect public safety or avert emergencies in
these and all other situations. Similarly, it rejects any religious or
traditional justification that would violate this absolute prohibition. The
Committee considers that amnesties or other impediments which preclude
or indicate unwillingness to provide prompt and fair prosecution and
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punishment of perpetrators of torture or ill-treatment violate the principle
of non-derogability.

6. The Committee reminds all States parties to the Convention of the non-
derogable nature of the obligations undertaken by them in ratifying the
Convention. In the aftermath of the attacks of 11 September 2001, the
Committee specified that the obligations in articles 2 (whereby “no
exceptional circumstances whatsoever...may be invoked as a justification
of torture™), 15 (prohibiting confessions extorted by torture being
admitted in evidence, except against the torturer), and 16 (prohibiting
cruel, inhuman or degrading treatment or punishment) are three such
provisions that “must be observed in all circumstances” . The Committee
considers that articles 3 to 15 are likewise obligatory as applied to both
torture and ill-treatment. The Committee recognizes that States parties
may choose the measures through which they fulfill these obligations, so
long as they are effective and consistent with the object and purpose of
the Convention.

7. The Committee also understands that the concept of “any territory
under its jurisdiction,” linked as it is with the principle of non-
derogability, includes any territory or facilities and must be applied to
protect any person, citizen or non-citizen without discrimination subject
to the de jure or de facto control of a State party. The Committee
emphasizes that the State’s obligation to prevent torture also applies to all
persons who act, de jure or de facto, in the name of, in conjunction with,
or at the behest of the State party. It is a matter of urgency that each State
party should closely monitor its officials and those acting on its behalf
and should identify and report to the Committee any incidents of torture
or ill-treatment as a consequence of anti-terrorism measures, among
others, and the measures taken to investigate, punish, and prevent further
torture or ill-treatment in the future, with particular attention to the legal
responsibility of both the direct perpetrators and officials in the chain of
command, whether by acts of instigation, consent or acquiescence.

III. Content of the obligation to take effective measures to prevent torture

8. States parties must make the offence of torture punishable as an
offence under its criminal law, in accordance, at a minimum, with the
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elements of torture as defined in article 1 of the Convention, and the
requirements of article 4.

9. Serious discrepancies between the Convention’s definition and that
incorporated into domestic law create actual or potential loopholes for
impunity. In some cases, although similar language may be used, its
meaning may be qualified by domestic law or by judicial interpretation
and thus the Committee calls upon each State party to ensure that all parts
of its Government adhere to the definition set forth in the Convention for
the purpose of defining the obligations of the State. At the same time, the
Committee recognizes that broader domestic definitions also advance the
object and purpose of this Convention so long as they contain and are
applied in accordance with the standards of the Convention, at a
minimum. In particular, the Committee emphasizes that elements of
intent and purpose in article 1 do not involve a subjective inquiry into the
motivations of the perpetrators, but rather must be objective
determinations under the circumstances. It is essential to investigate and
establish the responsibility of persons in the chain of command as well as
that of the direct perpetrator(s).

10. The Committee recognizes that most States parties identify or define
certain conduct as ill-treatment in their criminal codes. In comparison to
torture, ill-treatment may differ in the severity of pain and suffering and
does not require proof of impermissible purposes. The Committee
emphasizes that it would be a violation of the Convention to prosecute
conduct solely as ill-treatment where the elements of torture are also
present.

11. By defining the offence of torture as distinct from common assault or
other crimes, the Committee considers that States parties will directly
advance the Convention’s overarching aim of preventing torture and ill-
treatment. Naming and defining this crime will promote the Convention’s
aim, inter alia, by alerting everyone, including perpetrators, victims, and
the public, to the special gravity of the crime of torture. Codifying this
crime will also (a) emphasize the need for appropriate punishment that
takes into account the gravity of the offence, (b) strengthen the deterrent
effect of the prohibition itself, (c¢) enhance the ability of responsible
officials to track the specific crime of torture and (d) enable and empower
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the public to monitor and, when required, to challenge State action as
well as State inaction that violates the Convention.

12. Through review of successive reports from States parties, the
examination of individual communications, and monitoring of
developments, the Committee has, in its concluding observations,
articulated its understanding of what constitute effective measures,
highlights of which we set forth here. In terms of both the principles of
general application of article 2 and developments that build upon specific
articles of the Convention, the Committee has recommended specific
actions designed to enhance each State party’s ability swiftly and
effectively to implement measures necessary and appropriate to prevent
acts of torture and ill-treatment and thereby assist States parties in
bringing their law and practice into full compliance with the Convention.

13. Certain basic guarantees apply to all persons deprived of their liberty.
Some of these are specified in the Convention, and the Committee
consistently calls upon States parties to use them. The Committee’s
recommendations concerning effective measures aim to clarify the
current baseline and are not exhaustive. Such guarantees include, inter
alia, maintaining an official register of detainees, the right of detainees to
be informed of their rights, the right promptly to receive independent
legal assistance, independent medical assistance, and to contact relatives,
the need to establish impartial mechanisms for inspecting and visiting
places of detention and confinement, and the availability to detainees and
persons at risk of torture and ill-treatment of judicial and other remedies
that will allow them to have their complaints promptly and impartially
examined, to defend their rights, and to challenge the legality of their
detention or treatment.

14. Experience since the Convention came into force has enhanced the
Committee’s understanding of the scope and nature of the prohibition
against torture, of the methodologies of torture, of the contexts and
consequences in which it occurs, as well as of evolving effective
measures to prevent it in different contexts. For example, the Committee
has emphasized the importance of having same sex guards when privacy
is involved. As new methods of prevention (e.g. videotaping all
interrogations, utilizing investigative procedures such as the Istanbul
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Protocol of 1999 , or new approaches to public education or the
protection of minors) are discovered, tested and found effective, article 2
provides authority to build upon the remaining articles and to expand the
scope of measures required to prevent torture.

IV. Scope of State obligations and responsibility

15. The Convention imposes obligations on States parties and not on
individuals. States bear international responsibility for the acts and
omissions of their officials and others, including agents, private
contractors, and others acting in official capacity or acting on behalf of
the State, in conjunction with the State, under its direction or control, or
otherwise under colour of law. Accordingly, each State party should
prohibit, prevent and redress torture and ill-treatment in all contexts of
custody or control, for example, in prisons, hospitals, schools, institutions
that engage in the care of children, the aged, the mentally ill or disabled,
in military service, and other institutions as well as contexts where the
failure of the State to intervene encourages and enhances the danger of
privately inflicted harm. The Convention does not, however, limit the
international responsibility that States or individuals can incur for
perpetrating torture and ill-treatment under international customary law
and other treaties.

16. Article 2, paragraph 1, requires that each State party shall take
effective measures to prevent acts of torture not only in its sovereign
territory but also “in any territory under its jurisdiction.” The Committee
has recognized that “any territory” includes all areas where the State party
exercises, directly or indirectly, in whole or in part, de jure or de facto
effective control, in accordance with international law. The reference to
“any territory” in article 2, like that in articles 5, 11, 12, 13 and 16, refers
to prohibited acts committed not only on board a ship or aircraft
registered by a State party, but also during military occupation or
peacekeeping operations and in such places as embassies, military bases,
detention facilities, or other areas over which a State exercises factual or
effective control. The Committee notes that this interpretation reinforces
article 5, paragraph 1 (b), which requires that a State party must take
measures to exercise jurisdiction “when the alleged offender is a national
of the State.” The Committee considers that the scope of “territory” under
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article 2 must also include situations where a State party exercises,
directly or indirectly, de facto or de jure control over persons in detention.

17. The Committee observes that States parties are obligated to adopt
effective measures to prevent public authorities and other persons acting
in an official capacity from directly committing, instigating, inciting,
encouraging, acquiescing in or otherwise participating or being complicit
in acts of torture as defined in the Convention. Thus, States parties should
adopt effective measures to prevent such authorities or others acting in an
official capacity or under colour of law, from consenting to or acquiescing
in any acts of torture. The Committee has concluded that States parties
are in violation of the Convention when they fail to fulfil these
obligations. For example, where detention centres are privately owned or
run, the Committee considers that personnel are acting in an official
capacity on account of their responsibility for carrying out the State
function without derogation of the obligation of State officials to monitor
and take all effective measures to prevent torture and ill-treatment.

18. The Committee has made clear that where State authorities or others
acting in official capacity or under colour of law, know or have
reasonable grounds to believe that acts of torture or ill-treatment are being
committed by non-State officials or private actors and they fail to exercise
due diligence to prevent, investigate, prosecute and punish such non-State
officials or private actors consistently with the Convention, the State
bears responsibility and its officials should be considered as authors,
complicit or otherwise responsible under the Convention for consenting
to or acquiescing in such impermissible acts. Since the failure of the State
to exercise due diligence to intervene to stop, sanction and provide
remedies to victims of torture facilitates and enables non-State actors to
commit acts impermissible under the Convention with impunity, the
State’s indifference or inaction provides a form of encouragement and/or
de facto permission. The Committee has applied this principle to States
parties’ failure to prevent and protect victims from gender-based violence,
such as rape, domestic violence, female genital mutilation, and
trafficking.

19. Additionally, if a person is to be transferred or sent to the custody or
control of an individual or institution known to have engaged in torture or
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ill-treatment, or has not implemented adequate safeguards, the State is
responsible, and its officials subject to punishment for ordering,
permitting or participating in this transfer contrary to the State’s
obligation to take effective measures to prevent torture in accordance
with article 2, paragraph 1. The Committee has expressed its concern
when States parties send persons to such places without due process of
law as required by articles 2 and 3.

V. Protection for individuals and groups made vulnerable by
discrimination or marginalization

20. The principle of non-discrimination is a basic and general principle in
the protection of human rights and fundamental to the interpretation and
application of the Convention. Non-discrimination is included within
the definition of torture itself in article 1, paragraph 1, of the Convention,
which explicitly prohibits specified acts when carried out for “any reason
based on discrimination of any kind...”. The Committee emphasizes
that the discriminatory use of mental or physical violence or abuse is an
important factor in determining whether an act constitutes torture.

21. The protection of certain minority or marginalized individuals or
populations especially at risk of torture is a part of the obligation to
prevent torture or ill-treatment.  States parties must ensure that, insofar
as the obligations arising under the Convention are concerned, their laws
are in practice applied to all persons, regardless of race, colour, ethnicity,
age, religious belief or affiliation, political or other opinion, national or
social origin, gender, sexual orientation, transgender identity, mental or
other disability, health status, economic or indigenous status, reason for
which the person is detained, including persons accused of political
offences or terrorist acts, asylum-seekers, refugees or others under
international protection, or any other status or adverse distinction. States
parties should, therefore, ensure the protection of members of groups
especially at risk of being tortured, by fully prosecuting and punishing all
acts of violence and abuse against these individuals and ensuring
implementation of other positive measures of prevention and protection,
including but not limited to those outlined above.
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22. State reports frequently lack specific and sufficient information on
the implementation of the Convention with respect to women. The
Committee emphasizes that gender is a key factor. Being female
intersects with other identifying characteristics or status of the person
such as race, nationality, religion, sexual orientation, age, immigrant
status etc. to determine the ways that women and girls are subject to or at
risk of torture or ill-treatment and the consequences thereof. The contexts
in which females are at risk include deprivation of liberty, medical
treatment, particularly involving reproductive decisions, and violence by
private actors in communities and homes. Men are also subject to certain
gendered violations of the Convention such as rape or sexual violence and
abuse. Both men and women and boys and girls may be subject to
violations of the Convention on the basis of their actual or perceived non-
conformity with socially determined gender roles. States parties are
requested to identify these situations and the measures taken to punish
and prevent them in their reports.

23. Continual evaluation is therefore a crucial component of effective
measures. The Committee has consistently recommended that States
parties provide data disaggregated by age, gender and other key factors in
their reports to enable the Committee to adequately evaluate the
implementation of the Convention. Disaggregated data permits the
States parties and the Committee to identify, compare and take steps to
remedy discriminatory treatment that may otherwise go unnoticed and
unaddressed. States parties are requested to describe, as far as possible,
factors affecting the incidence and prevention of torture or ill-treatment,
as well as the difficulties experienced in preventing torture or ill-
treatment against specific relevant sectors of the population, such as
minorities, victims of torture, children and women, taking into account
the general and particular forms that such torture and ill-treatment may
take.

24. Eliminating employment discrimination and conducting ongoing
sensitization training in contexts where torture or ill-treatment is likely to
be committed is also key to preventing such violations and building a
culture of respect for women and minorities. States are encouraged to
promote the hiring of persons belonging to minority groups and women,
particularly in the medical, educational, prison/detention, law
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enforcement, judicial and legal fields, within State institutions as well as
the private sector. States parties should include in their reports
information on their progress in these matters, disaggregated by gender,
race, national origin, and other relevant status.

V1. Other preventive measures required by the Convention

25. Articles 3 to 15 of the Convention constitute specific preventive
measures that the States parties deemed essential to prevent torture and
ill-treatment, particularly in custody or detention. The Committee
emphasizes that the obligation to take effective preventive measures
transcends the items enumerated specifically in the Convention or the
demands of this general comment. For example, it is important that the
general population be educated on the history, scope, and necessity of the
non-derogable prohibition of torture and ill-treatment, as well as that law
enforcement and other personnel receive education on recognizing and
preventing torture and ill-treatment. Similarly, in light of its long
experience in reviewing and assessing State reports on officially inflicted
or sanctioned torture or ill-treatment, the Committee acknowledges the
importance of adapting the concept of monitoring conditions to prevent
torture and ill-treatment to situations where violence is inflicted privately.
States parties should specifically include in their reports to the Committee
detailed information on their implementation of preventive measures,
disaggregated by relevant status.

VII. Superior orders

26. The non-derogability of the prohibition of torture is underscored by
the long-standing principle embodied in article 2, paragraph 3, that an
order of a superior or public authority can never be invoked as a
justification of torture. Thus, subordinates may not seek refuge in
superior authority and should be held to account individually. At the same
time, those exercising superior authority - including public officials -
cannot avoid accountability or escape criminal responsibility for torture
or ill-treatment committed by subordinates where they knew or should
have known that such impermissible conduct was occurring, or was likely
to occur, and they failed to take reasonable and necessary preventive
measures. The Committee considers it essential that the responsibility of
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any superior officials, whether for direct instigation or encouragement of
torture or ill-treatment or for consent or acquiescence therein, be fully
investigated through competent, independent and impartial prosecutorial
and judicial authorities. Persons who resist what they view as unlawful
orders or who cooperate in the investigation of torture or ill-treatment,
including by superior officials, should be protected against retaliation of
any kind.

27. The Committee reiterates that this general comment has to be
considered without prejudice to any higher degree of protection contained
in any international instrument or national law, as long as they contain, as
a minimum, the standards of the Convention.
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Standard Minimum Rules for the Treatment of Prisoners

31. Corporal punishment, punishment by placing in a dark cell, and all
cruel, inhuman or degrading punishments shall be completely prohibited
as punishments for disciplinary offences.

32. (1) Punishment by close confinement or reduction of diet shall never
be inflicted unless the medical officer has examined the prisoner and
certified in writing that he 1s fit to sustain it.

(2) The same shall apply to any other punishment that may be prejudicial
to the physical or mental health of a prisoner. In no case may such
punishment be contrary to or depart from the principle stated in rule 31.

(3) The medical officer shall visit daily prisoners undergoing such
punishments and shall advise the director if he considers the termination
or alteration of the punishment necessary on grounds of physical or
mental health.

33. Instruments of restraint, such as handcuffs, chains, irons and strait-
jackets, shall never be applied as a punishment. Furthermore, chains or
irons shall not be used as restraints. Other instruments of restraint shall
not be used except in the following circumstances:

(a) As a precaution against escape during a transfer, provided that they
shall be removed when the prisoner appears before a judicial or
administrative authority;

(b) On medical grounds by direction of the medical officer;
(c) By order of the director, if other methods of control fail, in order to
prevent a prisoner from injuring himself or others or from damaging

property; in such instances the director shall at once consult the medical
officer and report to the higher administrative authority.
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Body of Principles for the Protection of All Persons under any Form
of Detention or Imprisonment

Principle 1

All persons under any form of detention or imprisonment shall be treated
in a humane manner and with respect for the inherent dignity of the
human person.

Principle 6

No person under any form of detention or imprisonment shall be
subjected to torture or to cruel, inhuman or degrading treatment or
punishment. 1 No circumstance whatever may be invoked as a
justification for torture or other cruel, inhuman or degrading treatment or
punishment.

Principle 21

1. It shall be prohibited to take undue advantage of the situation of a
detained or imprisoned person for the purpose of compelling him to
confess, to incriminate himself otherwise or to testify against any other
person.

2. No detained person while being interrogated shall be subject to
violence, threats or methods of interrogation which impair his capacity of
decision or his judgement.

Principle 22

No detained or imprisoned person shall, even with his consent, be

subjected to any medical or scientific experimentation which may be
detrimental to his health.
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Basic Principles for the Treatment of Prisoners

7.  Efforts addressed to the abolition of solitary confinement as a
punishment, or to the restriction of its use, should be undertaken and

encouraged.
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Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials

4. Law enforcement officials, in carrying out their duty, shall, as far as
possible, apply non-violent means before resorting to the use of force and
firearms. They may use force and firearms only if other means remain
ineffective or without any promise of achieving the intended result.

9. Law enforcement officials shall not use firearms against persons except
in self-defence or defence of others against the imminent threat of death
or serious injury, to prevent the perpetration of a particularly serious
crime involving grave threat to life, to arrest a person presenting such a
danger and resisting their authority, or to prevent his or her escape, and
only when less extreme means are insufficient to achieve these objectives.
In any event, intentional lethal use of firearms may only be made when
strictly unavoidable in order to protect life.

13. In the dispersal of assemblies that are unlawful but non-violent, law
enforcement officials shall avoid the use of force or, where that is not
practicable, shall restrict such force to the minimum extent necessary.

16. Law enforcement officials, in their relations with persons in custody
or detention, shall not use firearms, except in self-defence or in the
defence of others against the immediate threat of death or serious injury,
or when strictly necessary to prevent the escape of a person in custody or
detention presenting the danger referred to in principle 9.

24. Governments and law enforcement agencies shall ensure that superior
officers are held responsible if they know, or should have known, that law
enforcement officials under their command are resorting, or have
resorted, to the unlawful use of force and firearms, and they did not take
all measures in their power to prevent, suppress or report such use.

26. Obedience to superior orders shall be no defence if law enforcement

officials knew that an order to use force and firearms resulting in the
death or serious injury of a person was manifestly unlawful and had a
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reasonable opportunity to refuse to follow it. In any case, responsibility
also rests on the superiors who gave the unlawful orders.
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General comment No. 35- Article 9: Liberty and security of person,
Human Rights Committee

34. The individual must be brought to appear physically before the judge
or other officer authorized by law to exercise judicial power. The
physical presence of detainees at the hearing gives the opportunity for
inquiry into the treatment that they received in custody and facilitates
immediate transfer to a remand detention centre if continued detention is
ordered. It thus serves as a safeguard for the right to security of person
and the prohibition against torture and cruel, inhuman or degrading
treatment. In the hearing that ensues, and in subsequent hearings at which
the judge assesses the legality or necessity of the detention, the individual
is entitled to legal assistance, which should in principle be by counsel of
choice.

57. Returning an individual to a country where there are substantial
grounds for believing that the individual faces a real risk of a severe
violation of liberty or security of person such as prolonged arbitrary
detention may amount to inhuman treatment prohibited by article 7 of the
Covenant.

58. Several safeguards that are essential for the prevention of torture are
also necessary for the protection of persons in any form of detention
against arbitrary detention and infringement of personal security. The
following examples are non-exhaustive. Detainees should be held only in
facilities officially acknowledged as places of detention. A centralized
official register should be kept of the names and places of detention, and
times of arrival and departure, as well as of the names of persons
responsible for their detention, and made readily available and accessible
to those concerned, including relatives. Prompt and regular access
should be given to independent medical personnel and lawyers and, under
appropriate supervision when the legitimate purpose of the detention so
requires, to family members. Detainees should be promptly informed of
their rights, in a language they understand; providing information
leaflets in the appropriate language, including in Braille, may often assist
the detainee in retaining the information. Detained foreign nationals
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should be informed of their right to communicate with their consular
authorities, or, in the case of asylum seekers, with the Office of the
United Nations High Commissioner for Refugees. Independent and
impartial mechanisms should be established for visiting and inspecting all
places of detention, including mental-health institutions.
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General comment No. 4 on the implementation of article 3 of the

Convention in the context of article 22 > Committee against Torture

5. Article 3 (1) of the Convention provides that no State party shall
expel, return (refouler) or extradite a person to another State where there
are substantial grounds for believing that the person would be in danger
of being subjected to torture.

8. The Committee recalls that the prohibition of torture, as defined in
article 1 of the Convention, is absolute. Article 2 (2) of the Convention
provides that “no exceptional circumstances whatsoever, whether a state
of war or a threat of war, internal political instability or any other public
emergency, may be invoked as a justification of torture”. The Committee
further recalls that other acts of ill-treatment are equally prohibited and
that the prohibition of ill-treatment is likewise non-derogable.

9. The principle of “non-refoulement” of persons to another State where
there are substantial grounds for believing that they would be in danger of
being subjected to torture is similarly absolute.

10. Each State party must apply the principle of non-refoulement in any
territory under its jurisdiction or any area under its control or authority, or
on board a ship or aircraft registered in the State party, to any person,
including persons requesting or in need of international protection,
without any form of discrimination and regardless of the nationality or
statelessness or the legal, administrative or judicial status of the person
concerned under ordinary or emergency law. As the Committee noted in
paragraph 7 of its general comment No. 2, the concept of “any territory
under its jurisdiction” includes any territory or facilities and must be
applied to protect any person, citizen or non-citizen without
discrimination subject to the de jure or de facto control of a State party.

11. The non-refoulement obligation in article 3 of the Convention exists
whenever there are “substantial grounds” for believing that the person
concerned would be in danger of being subjected to torture in a State to
which the person is facing deportation, either as an individual or as a
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member of a group that may be at risk of being tortured in the State of
destination. The Committee’s practice has been to determine that
“substantial grounds” exist whenever the risk of torture is “foreseeable,
personal, present and real”.

12. Any person found to be at risk of torture if deported to a given State
should be allowed to remain in the territory under the jurisdiction, control
or authority of the State party concerned so long as the risk persists.

The person in question should not be detained without proper legal
justification and safeguards. Detention should always be an exceptional
measure based on an individual assessment and subject to regular
review. Furthermore, the person at risk should never be deported to
another State from which the person may subsequently face deportation
to a third State in which there are substantial grounds for believing that
the person would be in danger of being subjected to torture.

13. Each case should be examined individually, impartially and
independently by the State party through competent administrative and/or
judicial authorities, in conformity with essential procedural safeguards,
notably the guarantee of a prompt and transparent process, a review of the
deportation decision and a suspensive effect of the appeal. In each case,
the person concerned should be informed of the intended deportation in a
timely manner. Collective deportation, without an objective
examination of the individual cases with regard to personal risk, should
be considered as a violation of the principle of non-refoulement.

14. States parties should not adopt dissuasive measures or policies, such
as detention in poor conditions for indefinite periods, refusing to process
claims for asylum or prolonging them unduly, or cutting funds for
assistance programmes for asylum seekers, which would compel persons
in need of protection under article 3 of the Convention to return to their
country of origin in spite of their personal risk of being subjected to
torture or other cruel, inhuman or degrading treatment or punishment
there.

15. Article 16 of the Convention provides for the duty of States parties to
prevent acts of cruel, inhuman or degrading treatment or punishment (ill-

345



treatment), which do not amount to torture as defined in article 1 of the
Convention.

16. States parties should consider whether the nature of the other forms
of ill-treatment that a person facing deportation is at risk of experiencing
could likely change so as to constitute torture, before making an
assessment on each case relating to the principle of “non-refoulement”.

17. The Committee considers that severe pain or suffering cannot always
be assessed objectively. It depends on the negative physical and/or mental
repercussions that the infliction of violent or abusive acts has on each
individual, taking into account all relevant circumstances of each case,
including the nature of the treatment, the sex, age and state of health and
vulnerability of the victim and any other status or factors.

23. States parties may find that a conflict arises between the obligations
they have undertaken under article 3 of the Convention and the
obligations they have undertaken under a multilateral or bilateral
extradition treaty, especially when the treaty was concluded before the
ratification of the Convention with a State which is not a party to the
Convention and, therefore, when not yet bound by the provisions of
article 3. In this case, the relevant extradition treaty should be applied in
accordance with the principle of non-refoulement.

30. Equally, States parties should refrain from deporting individuals to
another State where there are substantial grounds for believing that they
would be in danger of being subjected to torture or other ill-treatment at
the hands of non-State entities, including groups that are unlawfully
exercising actions that inflict severe pain or suffering for purposes
prohibited by the Convention, and over which the receiving State has no
or only partial de facto control, or whose acts it is unable to prevent or
whose impunity it is unable to counter.
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General Comment No. 14: The Right to the Highest Attainable,
Standard of Health, Art. 12, Committee on Economic, Social and
Cultural Rights

8. The right to health is not to be understood as a right to be healthy.
The right to health contains both freedoms and entitlements. The
freedoms include the right to control one’s health and body, including
sexual and reproductive freedom, and the right to be free from
interference, such as the right to be free from torture, non-consensual
medical treatment and experimentation.
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The Principles on the Effective Prevention and Investigation of
Extra-legal, Arbitrary and Summary Executions

1. Governments shall prohibit by law all extra-legal, arbitrary and
summary executions and shall ensure that any such executions are
recognized as offences under their criminal laws, and are punishable by
appropriate penalties which take into account the seriousness of such
offences. Exceptional circumstances including a state of war or threat of
war, internal political instability or any other public emergency may not
be invoked as a justification of such executions. Such executions shall not
be carried out under any circumstances including, but not limited to,
situations of internal armed conflict, excessive or illegal use of force by a
public official or other person acting in an official capacity or by a person
acting at the instigation, or with the consent or acquiescence of such
person, and situations in which deaths occur in custody. This prohibition
shall prevail over decrees issued by governmental authority.

2. In order to prevent extra-legal, arbitrary and summary executions,
Governments shall ensure strict control, including a clear chain of
command over all officials responsible for apprehension, arrest,
detention, custody and imprisonment, as well as those officials authorized
by law to use force and firearms.

3. Governments shall prohibit orders from superior officers or public
authorities authorizing or inciting other persons to carry out any such
extra-legal, arbitrary or summary executions. All persons shall have the
right and the duty to defy such orders. Training of law enforcement
officials shall emphasize the above provisions.

5. No one shall be involuntarily returned or extradited to a country where
there are substantial grounds for believing that he or she may become a
victim of extra-legal, arbitrary or summary execution in that country.

19. Without prejudice to principle 3 above, an order from a superior
officer or a public authority may not be invoked as a justification for
extra-legal, arbitrary or summary executions. Superiors, officers or other
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public officials may be held responsible for acts committed by officials
under their authority if they had a reasonable opportunity to prevent such
acts. In no circumstances, including a state of war, siege or other public
emergency, shall blanket immunity from prosecution be granted to any
person allegedly involved in extra-legal, arbitrary or summary executions.
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The Code of Conduct for Law Enforcement Officials

Article 5

No law enforcement official may inflict, instigate or tolerate any act of
torture or other cruel, inhuman or degrading treatment or punishment, nor
may any law enforcement official invoke superior orders or exceptional
circumstances such as a state of war or a threat of war, a threat to national
security, internal political instability or any other public emergency as a
justification of torture or other cruel, inhuman or degrading treatment or
punishment.
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Guidelines on the Role of Prosecutors

11. Prosecutors shall perform an active role in criminal proceedings,
including institution of prosecution and, where authorized by law or
consistent with local practice, in the investigation of crime, supervision
over the legality of these investigations, supervision of the execution of
court decisions and the exercise of other functions as representatives of
the public interest.

15. Prosecutors shall give due attention to the prosecution of crimes
committed by public officials, particularly corruption, abuse of power,
grave violations of human rights and other crimes recognized by
international law and, where authorized by law or consistent with local
practice, the investigation of such offences.

16. When prosecutors come into possession of evidence against suspects
that they know or believe on reasonable grounds was obtained through
recourse to unlawful methods, which constitute a grave violation of the
suspect's human rights, especially involving torture or cruel, inhuman or
degrading treatment or punishment, or other abuses of human rights, they
shall refuse to use such evidence against anyone other than those who
used such methods, or inform the Court accordingly, and shall take all
necessary steps to ensure that those responsible for using such methods
are brought to justice.
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Principles of Medical Ethics relevant to the Role of Health Personnel,

particularly Physicians, in the Protection of Prisoners and Detainees

against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment

Principle 3

It is a contravention of medical ethics for health personnel, particularly
physicians, to be involved in any professional relationship with prisoners
or detainees the purpose of which is not solely to evaluate, protect or
improve their physical and mental health.

Principle 4

It is a contravention of medical ethics for health personnel, particularly
physicians:

(a) To apply their knowledge and skills in order to assist in the
interrogation of prisoners and detainees in a manner that may adversely
affect the physical or mental health or condition of such prisoners or
detainees and which is not in accordance with the relevant international
instruments; 2

(b) To certify, or to participate in the certification of, the fitness of
prisoners or detainees for any form of treatment or punishment that may
adversely affect their physical or mental health and which is not in
accordance with the relevant international instruments, or to participate in
any way in the infliction of any such treatment or punishment which is
not in accordance with the relevant international instruments.

Principle 6

There may be no derogation from the foregoing principles on any ground
whatsoever, including public emergency.
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Declaration on the Elimination of Violence against Women
Article 4

States should condemn violence against women and should not invoke
any custom, tradition or religious consideration to avoid their obligations
with respect to its elimination. States should pursue by all appropriate
means and without delay a policy of eliminating violence against women
and, to this end, should:

(d) Develop penal, civil, labour and administrative sanctions in domestic
legislation to punish and redress the wrongs caused to women who are
subjected to violence; women who are subjected to violence should be
provided with access to the mechanisms of justice and, as provided for by
national legislation, to just and effective remedies for the harm that they
have suffered; States should also inform women of their rights in seeking
redress through such mechanisms;

(f) Develop, in a comprehensive way, preventive approaches and all those
measures of a legal, political, administrative and cultural nature that
promote the protection of women against any form of violence, and
ensure that the re-victimization of women does not occur because of laws
insensitive to gender considerations, enforcement practices or other
Interventions;

(k) Promote research, collect data and compile statistics, especially
concerning domestic violence, relating to the prevalence of different
forms of violence against women and encourage research on the causes,
nature, seriousness and consequences of violence against women and on
the effectiveness of measures implemented to prevent and redress
violence against women; those statistics and findings of the research will
be made public;
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General Comment No. 20 - Prohibition of torture, or other cruel,
inhuman or degrading treatment or punishment, Article 7

9. In the view of the Committee, States parties must not expose
individuals to the danger of torture or cruel, inhuman or degrading
treatment or punishment upon return to another country by way of their
extradition, expulsion or refoulement. States parties should indicate in
their reports what measures they have adopted to that end.

10. The Committee should be informed how States parties disseminate, to
the population at large, relevant information concerning the ban on torture
and the treatment prohibited by article 7. Enforcement personnel, medical
personnel, police officers and any other persons involved in the custody
or treatment of any individual subjected to any form of arrest, detention
or imprisonment must receive appropriate instruction and training. States
parties should inform the Committee of the instruction and training given
and the way in which the prohibition of article 7 forms an integral part of
the operational rules and ethical standards to be followed by such
persons.

13. States parties should indicate when presenting their reports the
provisions of their criminal law which penalize torture and cruel,
inhuman and degrading treatment or punishment, specifying the penalties
applicable to such acts, whether committed by public officials or other
persons acting on behalf of the State, or by private persons. Those who
violate article 7, whether by encouraging, ordering, tolerating or
perpetrating prohibited acts, must be held responsible. Consequently,
those who have refused to obey orders must not be punished or subjected
to any adverse treatment.

14. Article 7 should be read in conjunction with article 2, paragraph 3, of
the Covenant. In their reports, States parties should indicate how their
legal system effectively guarantees the immediate termination of all the
acts prohibited by article 7 as well as appropriate redress. The right to
lodge complaints against maltreatment prohibited by article 7 must be
recognized in the domestic law. Complaints must be investigated
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promptly and impartially by competent authorities so as to make the
remedy effective. The reports of States parties should provide specific
information on the remedies available to victims of maltreatment and the
procedure that complainants must follow, and statistics on the number of
complaints and how they have been dealt with.

15. The Committee has noted that some States have granted amnesty in
respect of acts of torture. Amnesties are generally incompatible with the
duty of States to investigate such acts; to guarantee freedom from such
acts within their jurisdiction; and to ensure that they do not occur in the
future. States may not deprive individuals of the right to an effective
remedy, including compensation and such full rehabilitation as may be
possible.
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General Comment No. 21 - Humane treatment of persons deprived of
their liberty, Article 10

7. Furthermore, the Committee recalls that reports should indicate
whether the various applicable provisions form an integral part of the
instruction and training of the personnel who have authority over persons
deprived of their liberty and whether they are strictly adhered to by such
personnel in the discharge of their duties. It would also be appropriate to
specify whether arrested or detained persons have access to such
information and have effective legal means enabling them to ensure that
those rules are respected, to complain if the rules are ignored and to
obtain adequate compensation in the event of a violation.
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Principles on the Effective Investigation and Documentation of
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment

1. The purposes of effective investigation and documentation of torture
and other cruel, inhuman or degrading treatment or punishment
(hereinafter "torture or other ill-treatment") include the following:

(a) Clarification of the facts and establishment and acknowledgement of
individual and State responsibility for victims and their families;

(b) Identification of measures needed to prevent recurrence;

(c) Facilitation of prosecution and/or, as appropriate, disciplinary
sanctions for those indicated by the investigation as being responsible and
demonstration of the need for full reparation and redress from the State,
including fair and adequate financial compensation and provision of the
means for medical care and rehabilitation.

2. States shall ensure that complaints and reports of torture or ill-
treatment are promptly and effectively investigated. Even in the absence
of an express complaint, an investigation shall be undertaken if there are
other indications that torture or ill-treatment might have occurred. The
investigators, who shall be independent of the suspected perpetrators and
the agency they serve, shall be competent and impartial. They shall have
access to, or be empowered to commission investigations by, impartial
medical or other experts. The methods used to carry out such
investigations shall meet the highest professional standards and the
findings shall be made public.

5. (a) In cases in which the established investigative procedures are
inadequate because of insufficient expertise or suspected bias, or because
of the apparent existence of a pattern of abuse or for other substantial
reasons, States shall ensure that investigations are undertaken through an
independent commission of inquiry or similar procedure. Members of
such a commission shall be chosen for their recognized impartiality,
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competence and independence as individuals. In particular, they shall be
independent of any suspected perpetrators and the institutions or agencies
they may serve. The commission shall have the authority to obtain all
information necessary to the inquiry and shall conduct the inquiry as
provided for under these Principles.

(b) A written report, made within a reasonable time, shall include the
scope of the inquiry, procedures and methods used to evaluate evidence
as well as conclusions and recommendations based on findings of fact
and on applicable law. Upon completion, the report shall be made public.
It shall also describe in detail specific events that were found to have
occurred and the evidence upon which such findings were based and list
the names of witnesses who testified, with the exception of those whose
identities have been withheld for their own protection. The State shall,
within a reasonable period of time, reply to the report of the investigation
and, as appropriate, indicate steps to be taken in response.
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General comment No. 3 - Implementation of article 14 by States
parties

5. The obligations of States parties to provide redress under article 14 are
two-fold: procedural and substantive. To satisfy their procedural
obligations, States parties shall enact legislation and establish complaints
mechanisms, investigation bodies and institutions, including independent
judicial bodies, capable of determining the right to and awarding redress
for a victim of torture and ill-treatment, and ensure that such mechanisms
and bodies are effective and accessible to all victims. At the substantive
level, States parties shall ensure that victims of torture or ill-treatment
obtain full and effective redress and reparation, including compensation
and the means for as full rehabilitation as possible.

6. As stated in paragraph 2 above, redress includes the following five
forms of reparation: restitution, compensation, rehabilitation, satisfaction
and guarantees of non- repetition. The Committee recognizes the
elements of full redress under international law and practice as outlined in
the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law (Basic
Principles and Guidelines).1 Reparation must be adequate, effective and
comprehensive. States parties are reminded that in the determination of
redress and reparative measures provided or awarded to a victim of
torture or ill-treatment, the specificities and circumstances of each case
must be taken into consideration and redress should be tailored to the
particular needs of the victim and be proportionate to the gravity of the
violations committed against them. The Committee emphasizes that the
provision of reparation has an inherent preventive and deterrent effect in
relation to future violations.

7. Where State authorities or others acting in their official capacity have
committed, know or have reasonable grounds to believe that acts of
torture or ill-treatment have been committed by non-State officials or
private actors and failed to exercise due diligence to prevent, investigate,
prosecute and punish such non-State officials or private actors in
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accordance with the Convention, the State bears responsibility for
providing redress for the victims (general comment No. 2).

8. Restitution is a form of redress designed to re-establish the victim’s
situation before the violation of the Convention was committed, taking
into consideration the specificities of each case. The preventive
obligations under the Convention require States parties to ensure that a
victim receiving such restitution is not placed in a position where he or
she is at risk of repetition of torture or ill-treatment. In certain cases, the
victim may consider that restitution is not possible due to the nature of
the violation; however the State shall provide the victim with full access
to redress. For restitution to be effective, efforts should be made to
address any structural causes of the violation, including any kind of
discrimination related to, for example, gender, sexual orientation,
disability, political or other opinion, ethnicity, age and religion, and all
other grounds of discrimination.

9. The Committee emphasizes that monetary compensation alone may not
be sufficient redress for a victim of torture and ill-treatment. The
Committee affirms that the provision of monetary compensation only is
inadequate for a State party to comply with its obligations under article
14.

10. The right to prompt, fair and adequate compensation for torture or ill-
treatment under article 14 is multi-layered and compensation awarded to
a victim should be sufficient to compensate for any economically
assessable damage resulting from torture or ill- treatment, whether
pecuniary or non-pecuniary. This may include: reimbursement of medical
expenses paid and provision of funds to cover future medical or
rehabilitative services needed by the victim to ensure as full rehabilitation
as possible; pecuniary and non-pecuniary damage resulting from the
physical and mental harm caused; loss of earnings and earning potential
due to disabilities caused by the torture or ill-treatment; and lost
opportunities such as employment and education. In addition, adequate
compensation awarded by States parties to a victim of torture or 1ll-
treatment should provide for legal or specialist assistance, and other costs
associated with bringing a claim for redress.
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11. The Committee affirms that the provision of means for as full
rehabilitation as possible for anyone who has suffered harm as a result of
a violation of the Convention should be holistic and include medical and
psychological care as well as legal and social services. Rehabilitation, for
the purposes of this general comment, refers to the restoration of function
or the acquisition of new skills required as a result of the changed
circumstances of a victim in the aftermath of torture or ill-treatment. It
seeks to enable the maximum possible self-sufficiency and function for
the individual concerned, and may involve adjustments to the person’s
physical and social environment. Rehabilitation for victims should aim to
restore, as far as possible, their independence, physical, mental, social and
vocational ability; and full inclusion and participation in society.

12. The Committee emphasizes that the obligation of States parties to
provide the means

for “as full rehabilitation as possible” refers to the need to restore and
repair the harm

suffered by a victim whose life situation, including dignity, health and
self-sufficiency may never be fully recovered as a result of the pervasive
effect of torture. The obligation does not relate to the available resources
of States parties and may not be postponed.

13. In order to fulfil its obligations to provide a victim of torture or ill-
treatment with the means for as full rehabilitation as possible, each State
party should adopt a long-term, integrated approach and ensure that
specialist services for victims of torture or ill-treatment are available,
appropriate and readily accessible. These should include: a procedure for
the assessment and evaluation of individuals’ therapeutic and other needs,
based on, inter alia, the Manual on the Effective Investigation and
Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (The Istanbul Protocol); and may include a
wide range of inter-disciplinary measures, such as medical, physical and
psychological rehabilitative services; re-integrative and social services;
community and family-oriented assistance and services; vocational
training; education etc. A holistic approach to rehabilitation which also
takes into consideration the strength and resilience of the victim is of
utmost importance. Furthermore, victims may be at risk of re-
traumatization and have a valid fear of acts which remind them of the
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torture or ill-treatment they have endured. Consequently, a high priority
should be placed on the need to create a context of confidence and trust in
which assistance can be provided. Confidential services should be
provided as required.

14. The requirement in the Convention to provide these forms of
rehabilitative services does not extinguish the need to provide medical
and psychosocial services for victims in the direct aftermath of torture,
nor does such initial care represent the fulfilment of the obligation to
provide the means for as full rehabilitation as possible.

15. States parties shall ensure that effective rehabilitation services and
programmes are established in the State, taking into account a victim’s
culture, personality, history and background and are accessible to all
victims without discrimination and regardless of a victim’s identity or
status within a marginalized or vulnerable group, as illustrated in
paragraph 32, including asylum seekers and refugees. States parties’
legislation should establish concrete mechanisms and programmes for
providing rehabilitation to victims of torture or ill-treatment. Torture
victims should be provided access to rehabilitation programmes as soon
as possible following an assessment by qualified independent medical
professionals. Access to rehabilitation programmes should not depend on
the victim pursuing judicial remedies. The obligation in article 14 to
provide for the means for as full rehabilitation as possible can be fulfilled
through the direct provision of rehabilitative services by the State, or
through the funding of private medical, legal and other facilities,
including those administered by non-governmental organizations
(NGOs), in which case the State shall ensure that no reprisals or
intimidation are directed at them. The victim’s participation in the
selection of the service provider is essential. Services should be available
in relevant languages. States parties are encouraged to establish systems
for assessing the effective implementation of rehabilitation programmes
and services, including by using appropriate indicators and benchmarks.

16. Satisfaction should include, by way of and in addition to the
obligations of investigation and criminal prosecution under articles 12
and 13 of the Convention, any or all of the following remedies: effective
measures aimed at the cessation of continuing violations; verification of
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the facts and full and public disclosure of the truth to the extent that such
disclosure does not cause further harm or threaten the safety and interests
of the victim, the victim’s relatives, witnesses, or persons who have
intervened to assist the victim or prevent the occurrence of further
violations; the search for the whereabouts of the disappeared, for the
1dentities of the children abducted, and for the bodies of those killed, and
assistance in the recovery, identification, and reburial of victims’ bodies
in accordance with the expressed or presumed wish of the victims or
affected families; an official declaration or judicial decision restoring the
dignity, the reputation and the rights of the victim and of persons closely
connected with the victim; judicial and administrative sanctions against
persons liable for the violations; public apologies, including
acknowledgement of the facts and acceptance of responsibility;
commemorations and tributes to the victims.

17. A State’s failure to investigate, criminally prosecute, or to allow civil
proceedings related to allegations of acts of torture in a prompt manner,
may constitute a de facto denial of redress and thus constitute a violation
of the State’s obligations under article 14.

18. Articles 1 to 16 of the Convention constitute specific preventive
measures that the States parties deemed essential to prevent torture and
ill-treatment. To guarantee non- repetition of torture or ill-treatment,
States parties should undertake measures to combat impunity for
violations of the Convention. Such measures include issuing effective,
clear instructions to public officials on the provisions of the Convention,
especially the absolute prohibition of torture. Other measures should
include any or all of the following: civilian oversight of military and
security forces; ensuring that all judicial proceedings abide by
international standards of due process, fairness and impartiality;
strengthening the independence of the judiciary; protecting human rights
defenders and legal, health and other professionals who assist torture
victims; establishing systems for regular and independent monitoring of
all places of detention; providing, on a priority and continued basis,
training for law enforcement officials as well as military and security
forces on human rights law that includes the specific needs of
marginalized and vulnerable populations and specific training on the
Istanbul Protocol for health and legal professionals and law enforcement
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officials; promoting the observance of international standards and codes
of conduct by public servants, including law enforcement, correctional,
medical, psychological, social service and military personnel; reviewing
and reforming laws contributing to or allowing torture and ill-treatment;
ensuring compliance with article 3 of the Convention prohibiting
refoulement; ensuring the availability of temporary services for
individuals or groups of individuals, such as shelters for victims of
gender-related or other torture or ill-treatment. The Committee notes that
by taking measures such as those listed herein, States parties may also be
fulfilling their obligations to prevent acts of torture under article 2 of the
Convention. Additionally, guarantees of non-repetition offer important
potential for the transformation of social relations that may be the
underlying causes of violence and may include, but are not limited to,
amending relevant laws, fighting impunity, and taking effective
preventative and deterrent measures.

19. Under article 2 of the Convention, States parties shall enact “effective
legislative, administrative, judicial or other measures to prevent acts of
torture in any territory under its jurisdiction.” As clarified by the
Committee in its general comment No. 2, “States parties must make the
offence of torture punishable as an offence under its criminal law, in
accordance, at a minimum, with the elements of torture as defined in
article 1 of the Convention, and the requirements of article 4.” The failure
of States parties to enact legislation that clearly incorporates their
obligations under the Convention and criminalizes torture and ill-
treatment, and the resulting absences of torture and ill-treatment as
criminal offences, obstructs the victim’s capacity to access and enjoy his
or her rights guaranteed under article 14.

20. To give effect to article 14, States parties shall enact legislation
specifically providing a victim of torture and ill-treatment with an
effective remedy and the right to obtain adequate and appropriate redress,
including compensation and as full rehabilitation as possible. Such
legislation must allow for individuals to exercise this right and ensure
their access to a judicial remedy. While collective reparation and
administrative reparation programmes may be acceptable as a form of
redress, such programmes may not render ineffective the individual right
to a remedy and to obtain redress.
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21. States parties should ensure that their domestic laws provide that a
victim who has suffered violence or trauma should benefit from adequate
care and protection to avoid his or her re-traumatization in the course of
legal and administrative procedures designed to provide justice and
reparation.

22. Under the Convention, States parties are required to prosecute or
extradite alleged perpetrators of torture when they are found in any
territory under its jurisdiction, and to adopt the necessary legislation to
make this possible. The Committee considers that the application of
article 14 is not limited to victims who were harmed in the territory of the
State party or by or against nationals of the State party. The Committee
has commended the efforts of States parties for providing civil remedies
for victims who were subjected to torture or ill-treatment outside their
territory. This is particularly important when a victim is unable to
exercise the rights guaranteed under article 14 in the territory where the
violation took place. Indeed, article 14 requires States parties to ensure
that all victims of torture and ill-treatment are able to access remedy and
obtain redress.

23. The Committee has, in its concluding observations, identified other
State obligations that shall be met in order to ensure that the article 14
rights of a victim are fully respected. In this regard, the Committee
underscores the important relationship between States parties’ fulfilment
of their obligations under article 12 and 13, and their obligation under
article 14. According to article 12, States parties shall undertake prompt,
effective and impartial investigations, wherever there is reasonable
ground to believe that an act of torture has been committed in any
territory under its jurisdiction as the result of its actions or omissions and,
as set out in article 13 and affirmed by the Committee in its general
comment No. 2, ensure that impartial and effective complaints
mechanisms are established. Full redress cannot be obtained if the
obligations under articles 12 and 13 are not guaranteed. Complaints
mechanisms shall be made known and accessible to the public, including
to persons deprived of their liberty, whether in detention, psychiatric
facilities, or elsewhere, via, for example, telephone hotlines or
confidential complaints boxes in detention facilities, and to persons
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belonging to vulnerable or marginalized groups, including those who may
have limited communication abilities.

24. At the procedural level, States parties shall ensure the existence of
institutions competent to render enforceable final decisions through a
procedure established by law to enable victims of torture or ill-treatment
to secure redress, including adequate compensation and rehabilitation.

25. Securing the victim’s right to redress requires that a State party’s
competent authorities promptly, effectively and impartially investigate
and examine the case of any individual who alleges that she or he has
been subjected to torture or ill-treatment. Such an investigation should
include as a standard measure an independent physical and psychological
forensic examination as provided for in the Istanbul Protocol. Undue
delays in initiating or concluding legal investigations into complaints of
torture or ill-treatment compromise victims’ rights under article 14 to
obtain redress, including fair and adequate compensation and the means
for as full rehabilitation as possible.

26. Notwithstanding the evidentiary benefits to victims afforded by a
criminal investigation, a civil proceeding and the victim’s claim for
reparation should not be dependent on the conclusion of a criminal
proceeding. The Committee considers that compensation should not be
unduly delayed until criminal liability has been established. Civil liability
should be available independently of criminal proceedings and the
necessary legislation and institutions for such purpose should be in place.
If criminal proceedings are required by domestic legislation to take place
before civil compensation can be sought, then the absence of or undue
delay in those criminal proceedings constitutes a failure on the part of the
State party to fulfil its obligations under the Convention. Disciplinary
action alone shall not be regarded as an effective remedy within the
meaning of article 14.

27. Under article 14, a State party shall ensure that victims of any act of
torture or 1ll- treatment under its jurisdiction obtain redress. States parties
have an obligation to take all necessary and effective measures to ensure
that all victims of such acts obtain redress. This obligation includes an
obligation for State parties to promptly initiate a process to ensure that
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victims obtain redress, even in the absence of a complaint, when there are
reasonable grounds to believe that torture or ill-treatment has taken place.

28. The Committee strongly encourages States parties to recognize the
Committee’s competence to consider individual complaints under article
22 to allow victims to submit communications and seek the views of the
Committee. The Committee furthermore encourages States parties to
ratify or accede to the Optional Protocol to the Convention against
Torture in order to strengthen preventive measures against torture and ill-
treatment.

29. The Committee highlights the importance of the State party
affirmatively ensuring that victims and their families are adequately
informed of their right to pursue redress. In this regard, the procedures for
seeking reparation should be transparent. The State party should
moreover provide assistance and support to minimize the hardship to
complainants and their representatives. Civil proceedings, or other
proceedings, should not impose a financial burden upon victims that
would prevent or discourage them from seeking redress. Where existing
civil proceedings are unable to provide adequate redress to victims, the
Committee recommends implementing mechanisms that are readily
accessible to victims of torture and ill-treatment, including the
establishment of a national fund to provide redress for victims of torture.
Special measures should be adopted to ensure access by persons
belonging to groups which have been marginalized or made vulnerable.

30. Judicial remedies must always be available to victims, irrespective of
what other remedies may be available, and should enable victim
participation. States parties should provide adequate legal aid to those
victims of torture or ill-treatment lacking the necessary resources to bring
complaints and to make claims for redress. States parties shall also make
readily available to the victims all evidence concerning acts of torture or
ill-treatment upon the request of victims, their legal counsel, or a judge. A
State party’s failure to provide evidence and information, such as records
of medical evaluations or treatment, can unduly impair victims’ ability to
lodge complaints and to seek redress, compensation and rehabilitation.
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31. The State party should also take measures to prevent interference with
victims’ privacy and to protect victims, their families and witnesses and
others who have intervened on their behalf against intimidation and
retaliation at all times before, during and after judicial, administrative or
other proceedings that affect the interests of victims. Failure to provide
protection stands in the way of victims filing complaints and thereby
violates the right to seek and obtain redress and remedy.

32. The principle of non-discrimination is a basic and general principle in
the protection of human rights and fundamental to the interpretation and
application of the Convention. States parties shall ensure that access to
justice and to mechanisms for seeking and obtaining redress are readily
available and that positive measures ensure that redress is equally
accessible to all persons regardless of race, colour, ethnicity, age,
religious belief or affiliation, political or other opinion, national or social
origin, gender, sexual orientation, gender identity, mental or other
disability, health status, economic or indigenous status, reason for which
the person is detained, including persons accused of political offences or
terrorist acts, asylum-seekers, refugees or others under international
protection, or any other status or adverse distinction, and including those
marginalized or made vulnerable on bases such as those above. Culturally
sensitive collective reparation measures shall be available for groups with
shared identity, such as minority groups, indigenous groups, and others.
The Committee notes that collective measures do not exclude the
individual right to redress.

33. Judicial and non-judicial proceedings shall apply gender-sensitive
procedures which avoid re-victimization and stigmatization of victims of
torture or ill-treatment. With respect to sexual or gender-based violence
and access to due process and an impartial judiciary, the Committee
emphasizes that in any proceedings, civil or criminal, to determine the
victim’s right to redress, including compensation, rules of evidence and
procedure in relation to gender-based violence must afford equal weight
to the testimony of women and girls, as should be the case for all other
victims, and prevent the introduction of discriminatory evidence and
harassment of victims and witnesses. The Committee considers that
complaints mechanisms and investigations require specific positive
measures which take into account gender aspects in order to ensure that
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victims of abuses such as sexual violence and abuse, rape, marital rape,
domestic violence, female genital mutilation and trafficking are able to
come forward and seek and obtain redress.

34. To avoid re-victimization and stigmatization of victims of torture or
ill-treatment, the protections outlined in the preceding paragraph equally
apply to any person marginalized or made vulnerable on the basis of
identities and groups such as those examples listed under the principle of
non-discrimination in paragraph 32. In judicial and non-judicial
proceedings sensitivity must be exercised toward any such person.
Accordingly, the Committee notes that judicial personnel must receive
specific training on the various impacts of torture and ill-treatment,
including those on victims from marginalized and vulnerable groups, and
on how to exercise sensitivity towards victims of torture and ill-treatment,
including in the form of sexual or gender-based discrimination, in order
to prevent re-victimization and stigmatization.

35. The Committee considers the training of relevant police, prison staff,
medical personnel, judicial personnel and immigration personnel,
including training on the Istanbul Protocol, to be fundamental to ensuring
effective investigations. Furthermore, officials and personnel involved in
efforts to obtain redress should receive methodological training in order
to prevent re-traumatization of victims of torture or ill-treatment. This
training should include, for health and medical personnel, the need to
inform victims of gender-based and sexual violence and all other forms of
discrimination of the availability of emergency medical procedures, both
physical and psychological. The Committee also urges States parties to
establish human rights offices within police forces, and units of officers
specifically trained to handle cases of gender-based and sexual violence,
including sexual violence perpetrated against men and boys, and violence
against children and ethnic, religious, national or other minorities and
other marginalized or vulnerable groups.

36. The Committee furthermore underlines the importance of appropriate
procedures being made available to address the needs of children, taking
into account the best interests of the child and the child’s right to express
his or her views freely in all matters affecting him or her, including
judicial and administrative proceedings, and of the views of the child
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being given due weight in accordance with the age and maturity of the
child. States parties should ensure the availability of child-sensitive
measures for reparation which foster the health and dignity of the child.

37. A crucial component of the right to redress is the clear
acknowledgement by the State party concerned that the reparative
measures provided or awarded to a victim are for violations of the
Convention, by action or omission. The Committee is therefore of the
view that a State party may not implement development measures or
provide humanitarian assistance as a substitute for redress for victims of
torture or ill-treatment. The failure of a State party to provide the
individual victim of torture with redress may not be justified by invoking
a State’s level of development. The Committee recalls that subsequent
governments as well as successor States still have the obligation to
guarantee access to the right of redress.

38. States parties to the Convention have an obligation to ensure that the
right to redress is effective. Specific obstacles that impede the enjoyment
of the right to redress and prevent effective implementation of article 14
include, but are not limited to: inadequate national legislation,
discrimination with regard to accessing complaints and investigation
mechanisms and procedures for remedy and redress; inadequate measures
for securing the custody of alleged perpetrators, State secrecy laws,
evidential burdens and procedural requirements that interfere with the
determination of the right to redress; statutes of limitations, amnesties and
immunities; the failure to provide sufficient legal aid and protection
measures for victims and witnesses; as well as the associated stigma, and
the physical, psychological and other related effects of torture and ill-
treatment. In addition, the failure of a State party to execute judgements
providing reparative measures for a victim of torture, handed down by
national, international or regional courts, constitutes a significant
impediment to the right to redress. States parties should develop
coordinated mechanisms to enable victims to execute judgements across
State lines, including recognizing the validity of court orders from other
States parties and assisting in locating the assets of perpetrators.

39. With regard to the obligations in article 14, States parties shall ensure
both de jure and de facto access to timely and effective redress
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mechanisms for members of groups marginalized and/or made
vulnerable, avoid measures that impede the ability of members of such
groups to seek and obtain redress, and address formal or informal
obstacles that they may face in obtaining redress. These may include, for
example, inadequate judicial or other procedures for quantifying damages
which may have a negative disparate impact on such individuals in
accessing or keeping money. As the Committee has emphasized in its
general comment No. 2, “gender is a key factor. Being female intersects
with other identifying characteristics or status of the person...to determine
the ways that women and girls are subject to or at risk of torture or ill-
treatment”. States parties shall ensure due attention to gender in providing
all the elements cited above in the process of ensuring that everybody, in
particular members of groups made vulnerable, including lesbian, gay,
bisexual and transgender (LGBT) people, must be treated fairly and
equally and obtain fair and adequate compensation, rehabilitation and
other reparative measures which respond to their specific needs.

40. On account of the continuous nature of the effects of torture, statutes
of limitations should not be applicable as these deprive victims of the
redress, compensation, and rehabilitation due to them. For many victims,
passage of time does not attenuate the harm and in some cases the harm
may increase as a result of post-traumatic stress that requires medical,
psychological and social support, which is often inaccessible to those
who have not received redress. States parties shall ensure that all victims
of torture or ill-treatment, regardless of when the violation occurred or
whether it was carried out by or with the acquiescence of a former
regime, are able to access their rights to remedy and to obtain redress.

41. The Committee has consistently held that amnesties for the crime of
torture are incompatible with the obligations of States parties under the
Convention, including under article 14. As was pointed out in general
comment No. 2, “amnesties or other impediments which preclude or
indicate unwillingness to provide prompt and fair prosecution and
punishment of perpetrators of torture or ill-treatment violate the principle
of non- derogability.” The Committee considers that amnesties for torture
and ill-treatment pose impermissible obstacles to a victim in his or her
efforts to obtain redress and contribute to a climate of impunity. The
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Committee therefore calls on States parties to remove any amnesties for
torture or ill-treatment.

42. Similarly, granting immunity, in violation of international law, to any
State or its agents or to non-State actors for torture or ill-treatment, is in
direct conflict with the obligation of providing redress to victims. When
impunity is allowed by law or exists de facto, it bars victims from seeking
full redress as it allows the violators to go unpunished and denies victims
full assurance of their rights under article 14. The Committee affirms that
under no circumstances may arguments of national security be used to
deny redress for victims.

43. The Committee considers reservations which seek to limit the
application of article 14 to be incompatible with the object and purpose of
the Convention. States parties are therefore encouraged to consider
withdrawing any reservations to article 14 that limit its application so as
to ensure that all victims of torture or ill-treatment have access to redress
and remedy.
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2. This report has been prepared by the U.S. Department of State with
extensive assistance from the Department of Justice and other relevant
departments and agencies of the Federal Government. Substantial
contributions were also solicited and received from interested non-
governmental organizations, academics and private citizens. The report
covers the situation in the United States and the measures taken to give
effect to the Convention through September 1999.
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45. There 1s in the United States no single statute, authority or mechanism
by which basic human rights and fundamental freedoms are guaranteed or
enforced. Instead, the essential protection of human rights and
fundamental freedoms is afforded by the various guarantees set forth in
the federal Constitution and statutes as well as in the constitutions,
statutes and law of the several states and other constituent units.
Responsible authorities thus include executive branch officials, those with
administrative authority, legislators and judges, among others. This
diffuse structure provides extensive legal protections and a wide variety
of enforcement and remedial possibilities, ranging from criminal law
enforcement, civil damage suits, and administrative measures.
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46. In consequence, responsibility for the protection and promotion of
fundamental freedoms, including freedom from torture, is shared by the
various branches of government at all levels. In the Federal
Government, the President is responsible for enforcing the law. His
chief assistant in this task is the Attorney-General. Within the
Department of Justice, the Civil Rights Division bears principal
responsibility for the effective enforcement of federal civil rights laws,
the Criminal Division and regional U.S. Attorneys Offices for prosecuting
most federal crimes, and the Bureau of Prisons for the oversight and
management of federal correctional institutions. At the state level, the
elected Governor and/or Attorney-General may share responsibility with
an independent human rights commission; many local jurisdictions,
including most large cities, also have such bodies. At all levels, an
independent judiciary exists to guarantee fundamental rights, including
freedom from torture, cruel and unusual punishment, equal protection and
due process, and a fair trial.  Finally, the large and active community of
non-governmental organizations in the United States works constantly to
ensure that abuses that occur are brought to light and that government is
responsive to the will of the people. A strong and independent press
(including print and electronic media) serves an important role in this
regard.

47. In 1994, Congress enacted a new federal law to implement the
requirements of the Convention against Torture relating to acts of torture
committed outside United States territory. This law, which is codified at
18 U.S.C. § 2340 et seq., extends United States criminal jurisdiction over
any act of (or attempt to commit) torture outside the United States by a
United States national or by an alleged offender present in the United
States regardless of his or her nationality. The statute adopts the
Convention’s definition of torture, consistent with the terms of United
States ratification. It permits the criminal prosecution of alleged
torturers in federal courts in specified circumstances.

48. Any act falling within the Convention’s definition is clearly illegal
and prosecutable everywhere in the country. Because existing criminal
law was determined to be adequate to fulfil the Convention’s prohibitory
obligations, and in deference to the federal-state relationship, it was
decided at the time of ratification not to propose enactment of an omnibus
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implementing statute for the Convention or to adopt a single federal
crime of torture.

49. Torture has always been proscribed by the Eighth Amendment to the
United States Constitution, which prohibits “cruel and unusual
punishments”. This Amendment is directly applicable to actions of the
Federal Government and, through the Fourteenth Amendment, to those of
the constituent states. See Robinson v. California, 370 U.S. 660, reh’g
den. 371 U.S. 905 (1962); Estelle v. Gamble, 429 U.S. 97 (1976). While
the constitutional and statutory law of the individual states in some cases
offers more extensive or more specific protections, the protections of the
right to life and liberty, personal freedom and physical integrity found in
the Fourth, Fifth and Eighth Amendments to the United States
Constitution provide a nationwide standard of treatment beneath which
no governmental entity may fall. The constitutional nature of this
protection means that it applies to the actions of officials throughout the
United States at all levels of government; all individuals enjoy protection
under the Constitution, regardless of nationality or citizenship.
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In 1992 the United States became a party to the International Covenant on
Civil and Political Rights, some provisions of which may be considered
to have wider application than those of the Convention against Torture.
The initial United States report under the Covenant, which provides
general information related to United States compliance with and
implementation of obligations under the Covenant, was submitted to the
Human Rights Committee in July 1994 (see HRI/CORE/1/Add.49 and
CCPR/C/81/Add.4). The United States also ratified the International
Convention on the Elimination of All Forms of Racial Discrimination at
the same time as it ratified the Convention against Torture. In February
1995 the United States signed the Convention on the Rights of the Child.
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For this reason it was considered necessary to condition United States
ratification of the Convention against Torture upon an understanding
reflecting the respective competencies of the various governmental units
in regard to certain provisions of the Convention. The understanding
(full text at annex I) states that United States obligations under the
Convention shall be implemented by the Federal Government to the
extent of its legislative and judicial jurisdiction, and otherwise by the
state and local governments. With respect to those provisions which
most significantly implicate state and local authority (arts. 10-14 and 16),
the Federal Government expressly committed itself to taking measures
“appropriate to the Federal system” so that, in turn, the competent
authorities of the constituent units “may take appropriate measures for the
fulfilment of the Convention”. The intent was to make clear that steps
by the Federal Government that are necessary to effect compliance at the
state and local level will be consistent with the federal structure of the
domestic governmental arrangements.
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Torture does not occur in the United States except in aberrational
situations and never as a matter of policy. When it does, it constitutes a
serious criminal offence, subjecting the perpetrators to prosecution and
entitling the victims to various remedies, including rehabilitation and
compensation. Although there is no federal law criminalizing torture
per se, any act falling within the Convention’s definition of torture is
clearly illegal and prosecutable everywhere in the country, for example as
an assault or battery, murder or manslaughter, kidnapping or abduction,
false arrest or imprisonment, sexual abuse, or violation of civil rights.
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94. United States understandings. In order to clarify the meaning of
“torture” and to delineate the scope of application of the Convention with
the greater precision required under United States domestic law, the
United States conditioned its ratification upon several understandings
related to article 1. The full text of these understandings is at annex I.
In essence, they provide that:

95. The intentional infliction of “mental” pain and suffering is
appropriately included in the definition of “torture” to reflect the
increasing and deplorable use by States of various psychological forms of
torture and ill treatment, such as mock executions, sensory deprivations,
use of drugs, and confinement to mental hospitals. As all legal systems
recognize, however, assessment of mental pain and suffering can be a
very subjective undertaking. There was some concern within the United
States criminal justice community that in this respect the Convention’s
definition regrettably fell short of the constitutionally required precision
for defining criminal offences. To provide the requisite clarity for
purposes of domestic law, the United States therefore conditioned its
ratification upon an understanding that, in order to constitute torture, an
act must be specifically intended to inflict severe physical or mental pain
or suffering and that mental pain or suffering refers to prolonged mental
harm caused by or resulting from: (1) the intentional infliction or
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threatened infliction of severe physical pain or suffering; (2) the
administration or application, or threatened administration or application,
of mind-altering substances or other procedures calculated to disrupt
profoundly the senses or the personality; (3) the threat of imminent death;
or (4) the threat that another person will imminently be subjected to
death, severe physical pain or suffering, or the administration or
application of mind-altering substances or other procedures calculated to
disrupt profoundly the senses or the personality.

96. For similar reasons of clarity and specificity, United States adherence
was conditioned on the understanding that the definition of “torture” in
article 1 is intended to apply “only to acts directed against persons in the

offender’s custody or physical control” in order to clarify the relationship
of the Convention to normal military and law enforcement operations.
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100.  Every act of torture within the meaning of the Convention is
illegal under existing federal and state law, and any individual who
commits such an act is subject to penal sanctions as specified in criminal
statutes. Such prosecutions do in fact occur in appropriate
circumstances. Torture cannot be justified by exceptional
circumstances, nor can it be excused on the basis of an order from a
superior officer.

101.  United Stares law recognizes and protects the fundamental right
of everyone to life, liberty and inviolability of his or her person. Every
system of criminal law in the United States clearly and categorically
prohibits acts of violence against the person, whether physical or mental,
which would constitute an act of torture within the meaning of the
Convention. Such acts may be prosecuted, for example, as assault,
battery or mayhem in cases of physical injury; as homicide, murder or
manslaughter when a killing results; as kidnapping, false imprisonment or
abduction where an unlawful detention is concerned; as rape, sodomy, or
molestation; or as part of an attempt or a conspiracy, an act of
racketeering, or a criminal violation of an individual’s civil rights.

While the specific legal nomenclature and definitions vary from
jurisdiction to jurisdiction, it is clear that any act of torture falling within
the Convention would in fact be criminally prosecutable in every
jurisdiction within the United States.

103.  Eighth Amendment. Perhaps the strongest and clearest
protection against torture is afforded by the Eighth Amendment to the
United States Constitution, which prohibits “cruel and unusual
punishments”.

106.  The Eighth Amendment has also been interpreted to apply to (1)
inadequate conditions of confinement resulting from an official’s
“deliberate indifference” to identifiable human needs (such as continuous
deprivation of food, warmth, and exercise), Wilson v. Seiter, 501 U.S. 294
(1991), and possibly overcrowding of facilities, Rhodes v. Chapman, 452
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U.S. 337 (1981); (2) excessive use of force by prison officials, as well as
failure to protect inmates from physical attacks by other inmates, and
inadequate training or screening of guards, Whitley v. Albers, 475 U.S.
312 (1986); and (3) inadequate provision of medical, dental and
psychiatric care, including an official’s deliberate indifference to an
inmate’s serious medical needs which exceeds simple medical
malpractice, Estelle v. Gamble, 429 U.S. 97 (1976), and Farmer v.
Brennan, 511 U.S. 825 (1993) (prison officials have a duty under the
Eighth Amendment to provide humane conditions of confinement).

112.0ther constitutional provisions. Because the Eighth Amendment by
its terms applies to “punishments”, courts have looked to other
constitutional provisions, in particular the Fourth Amendment’s
protections against unreasonable searches and seizures and the due
process requirements of the Fifth and Fourteenth Amendments, to
preclude the abuse or ill-treatment of individuals in other custodial
circumstances. These constitutional protections are applicable and
enforced at all levels of government.

113.The Fourth Amendment provides that all persons shall be free from
unreasonable searches and seizures and that “no Warrants shall issue, but
upon probable cause, supported by Oath or Affirmation, and particularly
describing the place to be searched, and the persons or things to be
seized”.

114.The Fourteenth Amendment provides that “[n]o State [shall] deprive
any person of life, liberty or property without due process of law”. The
Fifth Amendment applies to the Federal Government and similarly
provides that no person shall “be deprived of life, liberty, or property
without due process of law”. The principle of due process provides a
broad and flexible measure of protection against abuse of state power.
The due process clauses of the Fifth and Fourteenth Amendments may
reach actions that are technically outside Eighth Amendment purview,
such as excessive use of force by law enforcement personnel during the
investigative or pre trial stages. Denial of pre trial release by itself may
implicate substantive and procedural due process concerns. United
States v. Salerno, 481 U.S. 739 (1987).
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115. Although the Eighth Amendment does not apply to “pre trial
detainees”, i.e., persons lawfully arrested but not yet convicted and
sentenced, the courts have ruled that such individuals enjoy equivalent
protection under the Fourteenth Amendment with regard to conditions of
detention.

121.  Habeas corpus. Of principal significance is the constitutionally
recognized right of habeas corpus, which affords individuals in custody
the right to an immediate judicial hearing on the legality and the
conditions of their confinement and an order directing the detaining
official to release them, if appropriate. In particular, a person in custody
who has not been formally arrested and provided a preliminary hearing as
required by law may seek immediate release by filing an application for a
writ of habeas corpus in state or federal court. The writ can also be used
to seek review of a final conviction, to challenge execution of a sentence,
or to contest the legality of an order of confinement not resulting from a
criminal sentence, for example a commitment to custody for mental
incompetence or for extradition reasons. This right ensures, for
example, that suspects in the United States may not be held
“incommunicado”.

122.  Arrest and detention. United States law imposes strict rules
regarding arrest and detention of suspects by agents of the state and
effectively protects individuals against arbitrary arrest and detention.

127.  Right to counsel. The right to counsel in criminal cases is
guaranteed by the Sixth Amendment to the United States Constitution.
This right is binding on the states via the Fourteenth Amendment. In
addition, the right is also guaranteed by similar or analogous language in
every state constitution (except that of Virginia). The Sixth Amendment
provides that “[i]n all criminal prosecutions, the accused shall enjoy the
right ... to have the Assistance of Counsel for his defense”. While
primarily reflecting the need for legal representation at trial, this right has
been interpreted to apply whenever adversarial judicial proceedings have
begun, whether or not the individual is in custody. See Massiah v.
United States, 377 U.S. 201 (1964) (government attempts deliberately to
elicit confession or incriminating statements after the initiation of formal
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charges may interfere with the right to counsel and therefore render such
statements inadmissible as evidence).

128.  The right to counsel applies at the preliminary hearing stage, at
arraignment, and at the post-trial (sentencing) phase. See Coleman v.
Alatan, 339 U.S. 1 (1990); Michigan v. Jackson, 475 U.S. 625 (1986);
and Mempa v. Rhay, 389 U.S. 128 (1967). It can also apply to custodial
interrogations. In Escobedo v. Illinois, 378 U.S. 478 (1964), the
defendant’s confession was excluded (“suppressed’) because the police
had violated his Sixth Amendment rights by telling him incorrectly at the
time of interrogation that his attorney did not want to see him.

129.  Inability to afford representation cannot deprive an accused of
his or her right to counsel. In Gideon v. Wainwright, 372 U.S. 335
(1962), the U.S. Supreme Court found that the Sixth Amendment
mandated state-paid counsel for the trial of indigent felony defendants.
The right was extended to all cases including misdemeanors in which
imprisonment is imposed. Scott v. Illinois, 440 U.S. 367 (1979);
Argersinger v. Hamlin, 407 U.S. 25 (1972). Hence, no state can
sentence an indigent convicted defendant to a term of imprisonment
unless it has afforded him or her the right to assistance of appointed
counsel. Constitutional notions of due process also require provision of
counsel in appeals as of right.  Evitts v. Lucey, 469 U.S. 387 (1985).
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A% B A A5 R 5% 18 B (Immigration and Naturalization Service (INS))#1

# Iz (Department of State)

168. Legislation. On 21 October 1998, President Clinton signed into law
a bill which required “[n]ot later than 120 days after the date of enactment
of this Act, the heads of appropriate agencies [to] prescribe regulations to
implement the obligations of the United States under Article 3 of the
United Nations Convention against Torture and other Forms of Cruel,
Inhuman or Degrading Treatment or Punishment, subject to any
reservations, understandings, declarations, and provisos contained in the
United States Senate resolution of ratification of the Convention”. Section
2242, Foreign Affairs Reform and Restructuring Act of 1998, Public Law
105-277 (21 October 1998). Accordingly, the INS and the Department of
State each promulgated regulations to implement article 3, consistent with
United States reservations, understanding and declarations, in their
respective areas of responsibility
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169. INS Regulations. On 19 February 1999 the Department of Justice
published an interim rule prescribing regulations that implement formally,
as directed by the Congress, United States obligations under the
Convention against Torture. The interim rule became effective on 22
March 1999. (A full text of the rule is at annex IV.)

170. Under the regulations, at 8 C.F.R. Parts 3, 103, 208, 235, 238, 240,
241 and 253, claims for article 3 protection generally are determined by
Immigration Judges (1Js) of the Executive Office for Immigration Review
(EOIR). The regulations permit aliens to raise article 3 claims during the
course of regular immigration removal proceedings, providing the
opportunity for prompt and fair consideration. 1J decisions are subject to
review by the Board of Immigration Appeals, also a part of EOIR.
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171. The regulations create two types of article 3 protection. The first is a
new form of withholding of removal. The second protection is deferral of
removal, a more temporary form of protection, which is to be granted to
aliens who would more likely than not face torture, but who are ineligible
for withholding of removal - for example, certain criminals, terrorists and
persecutors. Deferral of removal is more easily and quickly terminated if
the individual is no longer likely to be tortured in the country of removal.
A deferral order would not alter INS authority to detain an individual
subject to detention. Neither provision alters the Government’s ability to
remove the individual to a third country where he or she would not be
tortured. Both, however, would ensure compliance with the cardinal
obligation of article 3, not to return the person to the likelihood of torture.
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176. Department of State regulations. On 26 February 1999 the
Department of State published a final rule, as directed by the Congress,
issuing regulations implementing the Convention against Torture in
extradition cases. The rule became effective immediately. (A full text of
the rule is in annex V.)

177. Under these regulations, at 22 C.F.R. Part 95, the Department of
State has essentially codified its pre-existing practice, see above, for

ensuring that the United States does not extradite a person to a country
where it is more likely than not that he will be subjected to torture.
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178.Throughout the United States, its territories and possessions, all acts
constituting torture are criminal offences, punishable by appropriately
severe penalties. Additionally, acts constituting attempts, “complicity”,
“participation” and conspiracy to torture are likewise criminal offences.
No single federal statute specifically defines or prohibits torture or
directly implements the central provisions of the Convention.
Nonetheless, at the time of ratification, it was determined that existing
state and federal law was sufficient to implement article 4, except to reach
torture occurring outside United States jurisdiction, as discussed below
under article 5.

179. Where acts constituting torture under the Convention are subject to
federal jurisdiction, they fall within the scope of such criminal offences as
assault, maiming, murder, manslaughter, attempt to commit murder or
manslaughter, or rape. See 18 U.S.C. §§ 113, 114, 1111, 1113, 2031.
Conspiracy to commit these crimes, and being an accessory after the fact,
are also crimes. See 18 U.S.C. §§ 3,371 and 1117. Where such acts are
committed within the “special maritime and territorial jurisdiction”
located within a state, federal law incorporates criminal defences as
defined by state law. See 18 U.S.C. §§ 7, 13.

180. Conduct falling within the scope of the Convention will often
constitute criminal violations of the federal civil rights statutes. For
example, violations of 18 U.S.C. §§ 241 and 242 carry a maximum of 10
years in jail or, if the victim dies, the death penalty. Section 241 penalizes
conspiracies to deprive an individual of “the free exercise or enjoyment of
a right of privilege secured by the Constitution or laws of the United
States”. Section 242 addresses wilful deprivation of such rights “under
color of law”

] 7R HL
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182.Even where a specific act constituting torture is not within the scope
of these federal statutes, or is outside the protections afforded by the
Fourth, Fifth, Eighth and Fourteenth Amendments, it will be found in
violation of state criminal law. Every state criminalizes deliberate acts of
bodily injury as well as abuses of authority on the part of state agents,
whether as common assault and battery, homicide, rape, etc., as well as
conspiracies, attempts, complicity, solicitation, etc. Twenty-two states
have “official oppression” statutes, many of which are patterned after the
American Law Institute’s Model Penal Code section 243.1, which
provides that a person acting or purporting to act in an official capacity
commits a crime if he or she knowingly subjects another to arrest,
detention, search, seizure, ill-treatment, dispossession, assessment, lien or
other infringement of personal or property rights or denies or impedes
another in the exercise or enjoyment of any right, privilege, power or
immunity. The Oregon CAT/C/28/Add.5 page 43 state penal code, for
example, includes a specific crime of official misconduct. See also,
Alaska Stat. 11.56.850 (1997) (“official misconduct”); Col. Crim. Code
C.R.S. 18-8-403 (1996); Georgia OCGA 45-11-3 (1997); N. Dak. Cent.
Code 12.1-14-01 (1997); Oreg. Stat. 163.205 (2) (1997); Tenn. Code Ann.
8-18-101 (1997).
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181. It has long been recognized that these statutes apply to official
misuse of authority and force. In the notorious Rodney King case, two
officers of the Los Angeles Police Department were convicted of
violating § 242 by beating Mr. King repeatedly with batons during an
arrest. Each was sentenced to 30 months’ imprisonment for criminal
violations of the civil rights statutes. This case began as a local
prosecution of the four police officers involved in the incident - they were
acquitted of the charges after the defence convinced the jury that their
conduct was not unreasonable under all the surrounding circumstances.
The subsequent federal criminal prosecution was successful in convincing
a federal jury that the principal actor used unreasonable force, and his
supervising sergeant had permitted him to do so. See United States v.
Koon, 518 U.S. 81 (1996).
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183. As a general matter, criminal jurisdiction under federal and state law
is territorial. It encompasses crimes committed by any person within the
territory of the United States (or relevant subordinate jurisdiction)
regardless of the nationality or citizenship of the offender or victim.

184. In relatively few instances, the definition of “territory” has been
specifically crafted to apply to acts taking place outside United States
geographical territory. For example, certain provisions of the federal
criminal code apply within the “special maritime and territorial
jurisdiction of the United States” (18 U.S.C. § 7), which includes, inter
alia, vessels registered in the United States, aircraft belonging to the
United States, and “any place outside the jurisdiction of any nation with
respect to an offence by or against a national of the United States™.
Federal law also defines the “special aircraft jurisdiction of the United
States” to include extraterritorial offences against aircraft in specified
instances. See 49 U.S.C. § 46501 (2).

185. For instance, United States criminal jurisdiction extends beyond the
territory of the United States to the following conduct:

— criminal acts which occur on a vessel belonging to a United States
individual or corporation located on the high seas. 18 U.S.C. § 7 (1).
— criminal acts which occur on an aircraft belonging to a United States
individual or corporation flying over the high seas. 18 U.S.C. § 7 (5).

— criminal acts performed by or against a United States national outside
the jurisdiction of any country. 18 U.S.C. § 7 (7).
— criminal acts which occur on any foreign vessel with a scheduled
departure or arrival in the United States and the criminal act is performed
by or against a United States national. 18 U.S.C. § 7 (8).
— criminal acts performed on an aircraft with its next scheduled
destination or last place of departure in the United States, if it next lands
in the United States. 49 U.S.C. § 46501 (2) (D) (i).
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— criminal acts performed on an aircraft leased (without a crew) to a
United States lessee with its principal place of business in the United
States. 49 U.S.C. § 46501 (2) (E).
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188.....This statute, which is codified at Chapter 113B of Title 18 of the
United States Code (copy in annex II) provides federal criminal
jurisdiction over an extraterritorial act or attempted act of torture if (1) the
alleged offender is a national of the United States or (2) if the alleged
offender is present in the United States, irrespective of the nationality of
the victim or alleged offender. See 18 U.S.C. §§ 2340 and 2340A, Pub. L.
103-236, Title V, § 506 (a), as amended by Pub. L. 103-322, Title VI, §
60020, Pub. L. 103-415, § 1 (k), and Pub. L. 103-429, § 2 (2).....
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187. Extraterritoriality. At the time the United States signed the
Convention against Torture, neither federal nor state law was sufficiently
far-reaching to satisfy the additional requirements of article 5 concerning
jurisdiction over acts of torture by United States nationals wherever
committed or over such offences committed elsewhere by alleged
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offenders present in United States territory whom the United States does
not extradite.

188. To correct this deficiency before ratification, the United States
enacted a new provision of the federal criminal code in 1994. This statute,
which is codified at Chapter 113B of Title 18 of the United States Code
(copy in annex II) provides federal criminal jurisdiction over an
extraterritorial act or attempted act of torture if (1) the alleged offender is
a national of the United States or (2) if the alleged offender is present in
the United States, irrespective of the nationality of the victim or alleged
offender. See 18 U.S.C. §§ 2340 and 2340A, Pub. L. 103-236, Title V, §
506 (a), as amended by Pub. L. 103-322, Title VI, § 60020, Pub. L. 103-
415, § 1 (k), and Pub. L. 103-429, § 2 (2). The statute defines “torture” in
a manner compatible with the United States reservations to the
Convention. Offences are punishable by fines or imprisonment up to 20
years (or, if death results from the prohibited conduct, by death or
imprisonment for any term of years or life). This statute does not displace
or preclude application of state or local law.

189. This statute took effect on 21 October 1994; no prosecutions have
been initiated by the United States under this provision to date.
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190. Federal law and bilateral extradition treaties authorize officers to
take an alleged or suspected offender into custody and hold him until
extradition proceedings are under way as required by article 6.

191. Ordinarily, the apprehension and detention of a suspected torturer for
purposes of extradition requires issuance of an arrest warrant by a federal
district court judge or magistrate judge. In exigent circumstances (e.g.,
when a suspect is identified trying to enter or leave the country at a port
of entry) an arrest may be made without a warrant and the suspect
detained in accordance with normal procedure. The ordinary requirements
for an initial appearance before a magistrate apply in such a situation;
however, as a general matter, in United States practice bail is not granted
to persons pending extradition. The detainee may of course seek judicial
review of the detention by petitioning for a writ of habeas corpus.
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192. With reference to the provisions of article 6 (3), ordinary rules of
consular notification apply.
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196.International extradition is a matter of federal law. See 18 U.S.C. §§
3181-3196. As discussed above, under United States law the United
States generally cannot extradite in the absence of an extradition treaty.
For this reason, the United States will not avail itself of the permissive
provision in article 8 (2) to consider the Convention against Torture itself
as the legal basis for extradition
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201. United States law permits both law enforcement authorities and the
courts to request and to provide many forms of “mutual legal assistance”
in criminal cases covered by the provisions of the Convention against
Torture. The forms of possible assistance include the service of
documents, the taking of testimony, provision of documents, execution of
requests for searches and seizures, transfer of persons in custody, and
forfeiture of assets, to name a few.

202. Statutory authority for the United States to act upon such requests
from foreign countries is codified at 28 U.S.C. section 1782. As amended
in 1996, U.S. law authorizes the appropriate federal district courts to
order a person to give testimony or provide documents for use in “a
proceeding in a foreign or international tribunal, including criminal
investigations conducted before formal accusation”. United States law
does not prohibit voluntary cooperation with foreign criminal
proceedings. A person may not, however, be compelled to give testimony
or produce a document in violation of any legally applicable privilege.

203. As of the end of 1998, the United States had entered into 22 bilateral
treaties and dozens of bilateral agreements with other countries to
establish closer and more effective law enforcement cooperation and to
increase the availability of admissible evidence in criminal investigations
and proceedings. An additional 19 bilateral mutual legal assistance
treaties were ratified by the United States during December 1998 and
January 1999. Some of these treaties and agreements require dual
criminality in the subject offences, others do not; but all cover a wide
range of criminal offences, and all would permit the sharing of evidence
and other forms of assistance in respect of the crimes covered by the
Convention against Torture. Such treaties are considered self-executing
and supersede any inconsistent pre-existing statutory domestic law. In re
Erato, 2 F.3d 11 (2d Cir. 1993)

204. The United States has signed the Inter-American Convention on
Mutual Legal Assistance in Criminal Matters, which was transmitted to
the Senate for its advice and consent to ratification in 1997. Since that
Convention is not yet in force for the United States, no requests for
mutual assistance have been executed pursuant to its terms.
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205. Also on the multilateral level, the United States played a substantial
role in the establishment by the United Nations of the two ad hoc
International Criminal Tribunals (for the Former Yugoslavia and for
Rwanda) and has provided significant operational support to their
activities. In 1996, the mutual legal assistance statute (§ 1782) was
amended to authorize assistance to the Tribunals and to foreign countries
in gathering evidence for preliminary investigations as well as for
prosecutions. The amendment ensured that several earlier federal court of
appeals decisions limiting the use of that provision in preliminary stages
of foreign investigations would not interfere with the United States
obligation to provide assistance to the Tribunals.
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209. Training. All federal law enforcement and corrections officers
receive mandatory training in the proper treatment of individuals in
custody, which includes specific information regarding the prohibition
against torture, excessive use of force, impermissible methods and
techniques of interrogation and restraint, cultural sensitivity and diversity,
and other issues relevant to compliance with the Convention.

215. Local governments and police officers may be liable as a matter of
federal law for failing adequately to train officers on constitutional
limitations on the use of force. City of Canton v. Harris, 489 U.S. 378
(1989). In Davis v. Mason Co., 927 F.2d 1473 (9th Cir. 1991), for
example, four plaintiffs alleged that they had been the victims of police
brutality when each was individually detained for supposed traffic
violations. In each case, officers used excessive force while searching
the victims. The appellate court affirmed judgement in favour of the
plaintiffs, holding specifically that the trial court had been correct in
instructing the jury that they could find the county government and the
sheriff liable under 42 U.S.C. § 1983 for failure to train the sheriff’s
deputies properly.

216. During the basic training course provided to all Border Patrol
Agents, the Border Patrol Academy provides a two-hour course in ethics
and conduct. This course instructs Agents of their obligations toward
individuals they arrest and the rights of those who are arrested. The
Academy also has a four-hour course in constitutional law that instructs
Agents on the civil rights of those individuals that they encounter. The
Academy also provides 23 hours of instruction on statutory authority
under the Immigration and Nationality Act (INA). Part of this course
informs Agents of the limitations on their authority and their obligations
under the INA when making arrests. Finally, the Academy provides
three hours of instruction on officer integrity. This course provides
instruction on an Agent’s responsibilities in dealing with members of the
public.

217. In the refugee context, the U.S. Immigration and Naturalization
Service has established a separate corps of asylum adjudicators, all of
whom are given extensive training on issues relating to torture in order to
sensitize them to the unique humanitarian aspects involved in claims for
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refugee status based on allegations of torture. All asylum officers are
required to attend the Asylum Officer Basic Training Course (AOBTC) as
well as on-going in-service training. The AOBTC is approximately four
weeks in length and includes, inter alia, training in international human
rights law, United States asylum and refugee law, interviewing
techniques, and decision making skills. Incorporated into this course is
training on interviewing survivors of torture and other severe trauma.
Experts instruct the officers about the physical and psychological effects
of torture, its implications for the interview, and stress/burnout that the
asylum officer may experience as a result of continually interviewing
individuals who may be survivors of torture.

218. In the military context, all personnel involved in custody,
interrogation, or treatment of individuals subjected to any form of arrest,
detention, or imprisonment receive appropriate training regarding the
prohibition of torture and related maltreatment. This training is given to
military police, interrogators, inspectors general and psychiatric hospital
staff.

219. Through the International Criminal Investigative Training Assistance
Program (ICITAP), the U.S. Department of Justice works with law
enforcement organizations in various foreign countries to build
democratically-based police forces which operate under the rule of law.
Among the components of the ICITAP programme are a training course
entitled “Human Dignity in Policing”, the establishment of an
independent oversight mechanism (such as an Inspector General’s Office)
to provide objective and impartial investigation of alleged police abuses,
and training courses in techniques for interviewing witnesses and
suspects, appropriate uses of force, and proper techniques for arrest and
humane handling of detainees and prisoners.
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211. Many law enforcement agencies rely on screening techniques to
identify applicants and officers/agents who may be disposed to, or are at
risk of, using excessive force through psychological methods; many also
employ psychologists in order to monitor, train, counsel, evaluate law
enforcement personnel in an effort to prevent abuses before they occur
and to address the institutional or organizational factors which may
contribute to incidents of ill treatment or excess.

220. Medical Personnel. Training in the principles of medical ethics and
“standards of care” is normally a required element of the curriculum for
medical doctors and other health care personnel.  All health care
personnel are trained in the basic obligations of the physicians’ oaths
(such as the Hippocratic Oath, the International Code of Medical Ethics,
and the 1982 United Nations Principles of Medical Ethics relevant to the
Role of Health Personnel, particularly Physicians, in the Protection of
Prisoners and Detainees against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment). The Code of Medical Ethics of
the American Medical Association (AMA) has guided medical practice in
the United States for over 150 years and is the generally recognized
ethical standard; the AMA promotes professional discussion and
exchanges of views on ethical matters, e.g., through its Institute for Ethics
which was established in 1997 to perform research in a range of
biomedical ethics (end-of-life care, genetics, managed care and
professionalism). Other codes exist; for example, the American College
of Emergency Physicians established a new code of ethics in 1997.

221. To instruct students in this field, medical educational institutions use
such textbooks as Beauchamp and Childress, Principles of Biomedical
Ethics (4th ed., 1994); Beauchamp and Walters, Contemporary Issues in
Bioethics (4th ed., 1994); Crigger, Cases in Bioethics (2nd ed., 1993); and
Levine, Taking Sides (5th ed., 1993).

222. At the federal level there exists a National Center for Clinical Ethics,
which was established within the Department of Veterans Affairs in 1991
to provide a comprehensive bioethics programme to promote high ethical
standards in health care for veterans.
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223. Within the legal community of the United States there is a growing
emphasis on medical/ethical issues. For example, specialized
programmes in health law and bioethics are now widespread, including
academic programmes to train medical clinicians to practice ethics
consultation as a speciality as well as to prepare lawyers to practice in the
field of health law. Professional associations such as the American
Society of Law, Medicine and Ethics and the Association of American
Law Schools’ Section on Law, Medicine, and Health Care also promote
the study of bioethics.
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210. The Federal Bureau of Prisons requires each new permanent
employee (and certain designated temporary employees) to complete two
weeks of familiarization training in proper correctional practices. In
addition, each new permanent employee must complete a 120 hour (three
week) course denominated “Introduction to Correctional Techniques™ at
the Federal Law Enforcement Training Center in Glynco, Georgia. This
training includes review and testing in Bureau of Prisons policy, firearms
proficiency and self-defence. Each employee stationed at a Bureau
institution must receive 40 hours of refresher training in these subjects
each year.

211. Many law enforcement agencies rely on screening techniques to
identify applicants and officers/agents who may be disposed to, or are at
risk of, using excessive force through psychological methods; many also
employ psychologists in order to monitor, train, counsel, evaluate law
enforcement personnel in an effort to prevent abuses before they occur
and to address the institutional or organizational factors which may
contribute to incidents of ill treatment or excess.

212. State and local criminal justice systems have independent
programmes for the training of law enforcement and corrections officers,
which also cover such subjects as proper techniques of search,
interrogation, use of force, and mental health issues. State police
officers, for example, receive an average of over 800 hours (20 weeks) of
required training. For nearly two years, all states have had “peace
officer standards and training” commissions.
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213. At the state and local level, correctional training and staff
development programmes are supplemented by the resources of public
and private agencies, local police academies, private industry, educational
institutions and libraries. The National Institute of Corrections, the
National Academy of Corrections, the National Institute of Justice, the
Federal Bureau of Investigation and others provide managerial,
specialized and advanced training for state and local corrections officials.
The International Association of Directors of Law Enforcement Standards
and Training (IADLEST) provides an information system for
employment and training of law enforcement and correctional personnel,
including model minimum state standards.

© BN EREE A B THH AT L - FOF  UREE - FHK
R R AR 2 ARATIEIN B B A A MRS EZ B g >

S FEH A BEH]

214. The American Corrections Association, a private non-profit
organization dedicated to the improvement in management of American
correctional agencies throughout the country, has developed a voluntary
accreditation programme and nation-wide standards for correctional
facilities. These criteria, which apply to about 80 percent of the state
departments of corrections and youth services, as well as to facilities
operated by the District of Columbia and the U.S. Department of Justice,
require all new full-time employees to receive 40 hours of initial
orientation training, which should include at a minimum orientation to the
purposes, goals, policies, and procedures of the institution and parent
agency; working conditions and regulations; employees’ rights and
responsibilities; and an overview of the correctional field. This training
1s in addition to the first year training and on-going training required in
various job categories.
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227. In the United States, police interrogation of a criminal suspect is
strictly regulated by court-made rules based on constitutional law. Law
enforcement officers are instructed in these rules as well as in the
consequences of their failure to follow them. As a result, the methods
and practices of interrogation of criminal suspects, as well as the
arrangements for the custody and treatment of persons subjected to arrest,
detention or imprisonment, are consistently under systematic review and
revision.

228. In the first instance, United States law circumscribes the power of
the police and other governmental authorities to detain or arrest
individuals for any reason, including for purposes of interrogation. The
Fourth Amendment not only requires “probable cause” for an arrest but
prohibits the use of excessive force during an arrest, investigatory stop, or
other “seizure” of a person. See Graham v. Connor, 490 U.S. 386
(1989).
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231. As a matter of law, policy and practice, the competent authorities at
all levels of Government should proceed with a thorough, prompt and
impartial investigation whenever they have reason to believe that an act
of torture has been committed within their jurisdiction. While such
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investigations are frequently instigated by complaints from alleged
victims and/or by independent press stories, the authorities in each
jurisdiction have a clear and independent responsibility to monitor and
correct abuses on their own. Investigations of torture and other types of
physical, sexual, or emotional abuse are initiated as they would be for any
other serious offence, based upon the existence of reasonable grounds to
believe that the abuse took place.
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232. Several mechanisms exist for this purpose. Virtually all major law
enforcement organizations and agencies now have an internal review
mechanism (such as an inspector general or internal affairs section)
and/or some form of permanent, independent oversight body (a citizens’
review board or governing commission) to which complaints of ill-
treatment, excessive use of force, or other irregularities can be made.

The touchstone is independence of review and investigation.

234. In all cases, complaints may also be made to the appropriate
prosecutorial authorities, who are independent of the police and other law
enforcement forces under the United States system. Prosecutors make
their own decisions, frequently on the basis of complaints, about initiating
investigations and filing criminal charges.

235. In the most significant cases, the Federal Government may have
jurisdiction over allegations of misconduct at the state, county or local
law enforcement levels. Jurisdiction can be based on criminal violations
of the various civil rights statutes or on specifically tailored legislation
such as the Civil Rights of Institutionalized Persons Act, which permits
the Attorney General to institute civil lawsuits against state institutions
regarding the civil rights of their residents, including the conditions of
their confinement and use of excessive force.
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236. In addition, the Federal Government may institute civil actions
pursuant to the Pattern or Practice of Police Misconduct provision of the
Crime Bill of 1994, which prohibits law enforcement agencies from
engaging in a pattern or practice of violating people’s civil rights. By
way of example, the statute allows the Civil Rights Division of the U.S.
Department of Justice to investigate and seek to remedy patterns or
practices of excessive force, false arrests, improper searches and seizures,
and discriminatory traffic stops or pedestrian stops.

237. The Civil Rights Division has filed two “pattern or practice”
lawsuits, against the Pittsburgh, Pennsylvania, and Steubenville, Ohio
Police Departments and entered into consent decrees in both cases.
These decrees require comprehensive reforms in those departments’
methods of supervising, training, and disciplining officers, as well as
investigating the public’s complaints of police misconduct.

238. Two other “pattern or practice” lawsuits, against the Columbus, Ohio
Division of Police and the New Jersey State Police, have been announced
but not yet filed as the Civil Rights Division and the affected jurisdictions
are seeking to negotiate settlements that would be filed
contemporaneously with the lawsuits. Numerous other civil “pattern or
practice” investigations of police departments and sheriff’s offices are
ongoing. Among those that have been publicly reported are
investigations of the New York Police Department (for, among other
things, the Louima case), the Los Angeles Police Department, and the
New Orleans Police Department.
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239. In all situations, all victims of torture in the United States have the
right to bring a complaint and to have their case promptly and impartially
examined by competent authorities. When a victim alleges that he or
she has been abused by an official, the avenues of redress include the
right to complain to a competent official to initiate an impartial
investigation. No restrictions on who can bring such a complaint (e.g.,
citizens, nationals, foreigners, illegal aliens). Such complaints do not
need to await a criminal verdict, nor a verdict of acquittal in the case of a
person charged with a crime. The alleged failure of a correctional
institution to provide inmates with an adequate administrative remedial
mechanism for dealing with complaints has been the subject of federal
litigation.

240. Initially, the complaint mechanism may involve an administrative
proceeding. For prisoners in the custody of the Federal Bureau of
Prisons, the initial route for filing a complaint or grievance is to file a
complaint regarding the conditions of confinement or against a staff
member with the Bureau’s Administrative Remedy Program. Through
this programme, a prisoner may present and appeal an issue at three
levels, starting at the institutional level and proceeding through the
regional level to the Central Office. See 28 C.F.R. Part 542. The
Bureau of Prisons reports that, during calendar year 1998, 17,269
administrative complaints were filed at the institutional level (13.3 per
cent granted); 11,106 at the regional level (6.7 per cent granted); and
4,535 at the Central Office (0.8 per cent granted).

241. Habeas corpus. The federal Constitution guarantees all detained
individuals the right to petition for a writ of habeas corpus. This writ
enables the independent judiciary to provide effective relief to any
individual wrongfully detained in governmental custody, whether as a
result of criminal or civil proceedings. In most criminal proceedings,
the petitions allege some violation of constitutional standards of due
process. A writ of habeas corpus may also be used to complain of
unconstitutional conditions of confinement, including torture or ill-
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treatment. Although the federal Constitution does not foreclose
statutory substitution of an alternative to habeas corpus review, that
alternative must provide independent scrutiny of governmental detention.,
e.g., the Illegal Immigration Reform and Immigration Responsibility Act,
Pub. L. 104-208, 110 Stat. 3546 (Sept. 30, 1996). State habeas corpus
provisions generally follow the same guidelines.
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245. Victims’ Rights. The United States legal community is currently
debating whether new legislation (or possibly an amendment to the
United States Constitution) should be adopted to recognize and expand
the rights of victims of crimes, particularly violent crimes, including inter
alia the right to be present and to be heard at any public proceeding
involving an offender’s release from custody, the right to have the safety
of the victim considered in determining any conditional release from
custody relating to the crime.
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248. Special protection is afforded to minor victims and witnesses under
18 U.S.C. section 3509, including protections of confidentiality, support
of an adult attendant, services of a guardian ad litem, alternatives to live
testimony, and issues of competency.

249. Domestic Assistance to Victims of Torture. In April 1997, the U.S.
Department of Health and Human Services and United States Senator
Paul D. Wellstone co-sponsored a conference entitled “Survivors of
Torture: Improving Our Understanding”, at which representatives from
the human rights, refugee, and medical communities discussed treatment
of the survivors of torture. In addition, the National Institute of Mental
Health has made available $1.5 million in funding for research for
survivors of torture and related trauma. Indeed, the President has
requested from Congress $7.5 million for services and rehabilitation for
victims of torture in his FY 2000 budget. Also, as noted above, the
United States continues to lead the world in its support of the United
Nations Voluntary Fund For Victims of Torture.

250. For three years, the Office of Refugee Resettlement (ORR) of the
U.S. Department of Health and Human Services has been awarding funds
to assist torture victims. Beginning in 1996, ORR has gradually
increased support and currently funds 10 organizations at a total of $1.7
million in Denver, San Francisco, San Jose, Dallas, Boston, Minneapolis
and New York City. These programmes identify torture survivors
among refugee communities and help to make survivors comfortable with
obtaining help.

251. The activities funded by ORR include: training refugee
resettlement staff, English language teachers, volunteers and community
services staff so that torture survivors can be identified and be referred to
the services they need; orienting refugees to the help available from
mental health services; and orienting mental health professionals to
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effectively serve refugees across language and cultural barriers. ORR is
also continually working with a network of non profit organizations
around the country whose mission is to serve the needs of torture victims.
The services needed by torture survivors are a unique combination of
medical care, spiritual healing, psychological help and other social
services. Some examples are: the Center for Victims of Torture in
Minnesota has established a training programme for school teachers with
students who are themselves victims of torture or whose families have
suffered; Survivors International of San Francisco has established peer
support groups and a community centre to offer survivors a path out of
isolation; the International Institute of Boston is training mental health
organizations throughout New England to treat torture survivors; and
Solace in New York City helps survivors of torture reunite with their
families and obtain services such as employment and housing.
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269. Compensation. At the federal level, the principal avenues are
administrative tort claims and civil litigation.  Existing United States

law establishes private rights of action for damages in several forms.

Such suits could take the form of a common law tort action for assault,
battery or wrongful death, a civil action for violations of federally
protected civil rights, or a suit based on federal constitutional torts.

Under the Equal Access to Justice Act, 28 U.S.C. § 2412, a federal court
may award costs and reasonable attorney’s fees and expenses to a plaintiff
who prevails in a suit based on a for violation of his or her civil rights.

413



270. These mechanisms offer ample possibility for recovery of “adequate
reparation” and generally are not constrained by limits on awardable
compensation. Survivors of a victim killed by torture have under
common law a right to seek compensation for the victim’s “wrongful
death”.

271. Section 1983. The most common method by which prisoners seek
redress (monetary damages as well as equitable or declaratory relief)
against state and municipal officials is by means of a civil law suit for
violations of fundamental rights pursuant to 42 U.S.C. section 1983
(initially enacted as section 1 of the Federal Civil Rights Act of 1871).
This provision states:

“Every person who, under colour of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress.”

281. Torture Victims Protection Act. The remedies available under the
Alien Tort Claims Act have recently been supplemented by the 1992
Torture Victims Protection Act, Pub. L. 105-256, 12 March 1992, 106
Stat. 73 (28 U.S.C. § 1350 note). While the Alien Tort Claims Act only
provides a remedy to foreign nationals, the 1992 Torture Victims
Protection Act allows both foreign nationals and United States citizens to
claim damages against any individual who engages in torture or
extrajudicial killing under “actual or apparent authority, or under colour
of law of any foreign nation”. The two statutes also differ in that the
latter only allows suits for redress for torture or extrajudicial killings
perpetrated by officials of foreign governments. While only aliens may
sue under the Alien Tort Claims Act, that act does not expressly require
that the defendant be either an official or foreign.

282. In some cases, the Federal Government has adopted statutory
schemes of compensation for past wrongs to broad categories of
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individuals who do not have individual causes of action, even where the
circumstances did not rise to the level of torture within the scope of the
Convention. For example, under section 105 of the Civil Liberties Act
of 1988, 50 U.S.C. App. § 1989b-4, the United States has provided
redress to United States citizens and permanent resident aliens of
Japanese ancestry who were forcibly evacuated, relocated, and interned
by the United States Government during World War II.

283. Additional support for rehabilitation and treatment for victims of
torture has been provided through passage into law of the Torture Victims
Relief Act of 1998 (discussed above), which authorizes various forms of
assistance for victims of torture in the United States and abroad.
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“State actions”, 1.e., actions by state or local officials, may give rise to a
suit under section 1983. Through such a suit, an individual may seek
redress for an officer’s violation of his or her Fourth Amendment rights
during the course of an arrest, or a guard’s violation of his or her Eighth
Amendment rights by the infliction of cruel or inhuman punishment.
Section 1983 actions are also available to individuals who claim they
have been subjected to discipline or excessive force by prison officials
without due process - a violation of the prisoner’s Fifth and Fourteenth
Amendment rights.

275. Other statutory tort claims. Another federal civil remedy is
provided by the statutory grant of jurisdiction to sue the Federal
Government for negligence or malfeasance. For example, the Federal
Tort Claims Act, 28 U.S.C. §§ 1346(b) and 2671 et seq., waives the
sovereign immunity of the United States with respect to certain torts and
gives the U.S. District Courts exclusive jurisdiction of civil actions
against the United States for money damages for personal injury or loss
of property caused by a negligent or wrongful act or omission of a
government employee acting within the scope of his or her office or
employment. This provision may be used by federal inmates, U.S. v.
Munoz, 374 U.S. 150 (1963), and may be used to sue federal law

415



enforcement officers for intentional torts, including, inter alia, assault,
battery, and false arrest. See, e.g., Sami v. United States, 617 F.2d 755
(D.C. Cir. 1979).

276. State law.  All states permit civil tort suits for negligence against
state officials. See, e.g., Kansas Tort Claims Act, K.S.A. § 75-6104.
Some states permit action for intentional torts against law enforcement
officials. See, e.g., New Mexico Tort Claims Act, N.M Stat. Ann. 41 4
12.  An increasing number of states now permit the award of damages
for violations of state constitutional rights. For example, in Brown v.
State of New York, 89 N.Y.2d 172, 652 N.Y.S.2d 223 (1996), the New
York Court of Appeals permitted a class action on behalf of some 300
citizens (non-white males) who had been systematically stopped and
examined by local police after an elderly woman had been assaulted at
knife point. Because the victim could only identify her assailant as an
African-American man who may have cut his hand during the attack, the
police questioned every black student enrolled at the local branch of the
state university system and eventually every black male in the area.
Claimants argued that the police action had been racially motivated and
based their claims on the equal protection provisions of the New York
State Constitution, since New York has no enabling statute similar to the
federal civil rights statute. In upholding their cause of action, the court
stated:

“[T]he State 1s appropriately held answerable for the acts of its officers
and employees because it can avoid such misconduct by adequate training
and supervision and avoid its repetition by discharging or disciplining
negligent or incompetent employees ... A damage remedy for

constitutional torts depriving individuals of their liberty interests is the
most effective means of deterring police misconduct ...” Id. at 194, 196.
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272. While such suits can be filed in state courts, most are presented to
the federal judiciary. The volume is substantial, approximately 58,000
cases in 1994 alone. While the statute was initially adopted to permit
citizens to sue state and local government officials whose policies and
practices fell below constitutional standards, it has come to be used
primarily by prison and jail inmates challenging the conditions of their
confinement. Typically, such cases claim that state officials have
deprived prisoners of their constitutional rights, such as access to
adequate medical treatment, Estelle v. Gamble, 429 U.S. 97 (1976),
protection against excessive force by correctional officers, Hudson v.
McMillian, 512 U.S. 995 (1992), violence by other inmates, Farmer v.
Brennan, 114 U.S. 1970 (1994), or claiming denials of access to courts,
law libraries and lawyers, Bounds v. Smith, 430 U.S. 817 (1977).
Prisoners also frequently claim compensation for e.g. cruel and unusual
punishment in violation of the Eighth Amendment (inadequate living
conditions, failure to protect against inmates with AIDS, exposure to
tobacco smoke), for denial of equal protection under the Fifth and
Fourteenth Amendments, and for violations of due process (e.g.
improprieties in the conduct of disciplinary hearings, classifications,
administrative segregation).

273. Section 1983 applies to state officers who act under colour of state
law. Monroe v. Pape, 365 U.S. 167 (1961). It also extends to
municipalities and encompasses suits in which “the action that is alleged
to be unconstitutional implements or executes a policy statement,
ordinance, regulation, or decision officially adopted or promulgated by
those whose conduct or acts may fairly be said to represent official
policy”. Monell v. Dept. of Social Services, 436 U.S. 651, 690-691
(1978).
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284. Treatment and rehabilitation. In addition to monetary
compensation, states should of course take steps to make available other
forms of remedial benefits to victims of torture, including medical and
psychiatric treatment.
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285. The United States has long been a haven for victims of persecution
in foreign lands. Indeed, many recent arrivals are torture victims.

Some estimates place the number of such refugees and asylees now living
in the United States at between 200,000 and 400,000. Various private
facilities now exist in the United States for the treatment of victims of
torture. The Center for Victims of Torture in Minneapolis, Minnesota,
established in 19835, is the nation’s pre-eminent comprehensive torture
treatment centre. Other facilities also exist, including the Marjorie
Kovler Center for the Treatment of Survivors of Torture in Chicago,
Illinois; Survivors International in San Francisco, California; and other
centres in Boston, Massachusetts, Los Angeles, California, New York,
New York, and Tucson, Arizona. In addition, a number of academic
medical institutions (e.g., the Harvard School of Public Health) are
conducting clinical research in this field. Other non-governmental
organizations are also active in this field, including OMCT/SOS-Torture,
Human Rights Watch, the International Human Rights Law Group, the
Lawyers Committee for Human Rights, Amnesty International USA, and
Physicians for Human Rights.

286. As indicated above, as of July 1999, the United States has
contributed over $12.6 million to the United Nations Voluntary Fund for

the Victims of Torture, and has been authorized by Congress to contribute
an additional $3 million to the Fund in FY 2000.
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230. Exclusionary rule. A confession or statement obtained by an
officer who fails to follow these rules normally may not be used as
evidence against the person who made the statement in criminal
proceedings. Similarly, evidence obtained as a result of the police
taking advantage of such a statement may not be used in criminal
proceedings. State rules may provide more stringent restrictions for
state and local law enforcement officers.

291. Exclusionary rule. If a criminal defendant’s statement 1s obtained
by methods which constitute coercion, the trial court must exclude the
statement to prevent a violation of the Fifth Amendment. Hence, a
statement made under coercion as the result of torture likely will be
deemed inadmissible as evidence in a criminal proceeding, unless it is
used against a person accused of torture, in which case it may be
admissible only for limited purposes (e.g., as evidence that the statement
was made, but not for the statement’s truth). The specific legal grounds
for exclusion may vary depending on the facts of the given case. Ina
criminal proceeding, an incriminating statement by the defendant may be
excluded as an involuntary confession, as illegally obtained evidence, or
as a violation of his constitutional rights.

295. Illegal search and seizure. Finally, a coerced statement may be held
inadmissible because it was obtained improperly or illegally. The basis
for this rule lies in the Fourth Amendment’s prohibition of unreasonable
searches and seizures and its requirement of due process. Evidence
obtained in violation of the Fourth Amendment ordinarily must be
excluded from the prosecution’s case. This rule, established with
respect to the Federal Government in Weeks v. United States, 232 U.S.
383 (1914), was made applicable to the states in Wolf v. Colorado, 338
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U.S. 25 (1949). In Mapp v. Ohio, 367 U.S. 643 (1961), it was held to be
an essential part of the Fifth as well as Fourth Amendment protections.
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288. Constitutional privilege. The Fifth Amendment to the United
States Constitution provides that no one can be compelled in a criminal
case to be a witness against him or herself. The Fifth Amendment
protection applies only when the witness can cite a reasonable fear of
criminal prosecution. Zicarelli v. New Jersey State Commission of
Investigation, 406 U.S. 472, 480 (1972). The Fifth Amendment also
permits an individual to refuse to answer official questions put to him or
her in any other proceeding, either civil or criminal, formal or informal,
where the answers might be incriminating in future criminal proceedings.
Baxter v. Palmigiano, 425 U.S. 308, 316 (1976). However, concern with
foreign prosecution is beyond the scope of the Self-incrimination Clause
of the Fifth Amendment. United States v. Balsys, 524 U.S. 666, 118
S.Ct. 2218 (1998).

289. The Fifth Amendment has been interpreted by the U.S. Supreme
Court to require the provision of warnings to persons in custody,
including their rights to remain silent and to have an attorney, and that
statements they might make can be used against them in court. Miranda
v. Arizona, 384 U.S. 436 (1966). Since 1964, this privilege has been
applicable to the states as well as to the Federal Government. Malloy v.
Hogan, 378 U.S. 1 (1964).

290. In all states, the same or a similar privilege (e.g. no person may be
compelled “to give evidence against himself”) is also recognized as a
matter of state constitutional law in some states, and the privilege is re-
iterated in statutes and court rules. Some states, such as Connecticut,
Florida and Oregon, have independently established “Miranda” rules on
the basis of state constitutional law. The Supreme Court of Wyoming
has recognized a state constitutional right to silence at all times (before,
during and after arrest as well as before the “Miranda” warnings have
been given); see Totolito v. State, 901 P.2d 387 (WY 1995).
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292. A confession given during custodial law enforcement interrogation is
subject to specific, indeed rigid, self-incrimination protections under
Miranda v. Arizona, 384 U.S. 436 (1966), which has come to dominate
the law of exclusion over the past 30 years. Miranda requires adequate
warnings to protect constitutional rights; particularly, notification of the
right to remain silent, that statements by the suspect can and will be used
against him or her in court, and of the right to consult a lawyer and to
have the lawyer present during interrogation; if he or she cannot afford
one, a lawyer can be appointed prior to questioning. The Miranda rule
ordinarily requires the exclusion of a statement taken in violation of its
precepts even when no violation of the Fifth Amendment is proven.

293. These rights are, of course, subject to the suspect’s “voluntary” and
“intelligent” waiver; however, a confession obtained in violation of these
requirements may, under the Supreme Court’s Miranda jurisprudence, be
excluded from evidence even if the confession could be deemed
“voluntary”. Much litigation has taken place over what constitutes
custodial interrogation, but it has been held to include words or acts that
the police should know are reasonably likely to elicit a confession or
incriminating response from the suspect.

294. A statement coerced by torture may also be excludable as an
involuntary out-of-court confession. Voluntariness has long been a
constitutional prerequisite to the admissibility of confessions, applicable
to the federal and state governments under the Fifth and Fourteenth
Amendments respectively. See Hopt v. Utah, 110 U.S. 574 (1884);
Brown v. Mississippi, 297 U.S. 278 (1936) (a state court conviction
resting on a confession extorted by brutality and violence violates the
accused’s right to due process guaranteed under the Fourteenth
Amendment). This rule is also rooted in the Fifth Amendment, and it
applies whether or not formal criminal charges have been filed.

296. One of the best known examples of the exclusionary rule in
operation is the U.S. Supreme Court’s decision in Rochin v. California,
342 U.S. 165 (1952), in which the Court prohibited use of evidence
obtained in manner which “shocks the conscience”. In Rochin, use of
stomach pumping to obtain two swallowed morphine tablets without a
warrant was held to violate the Due Process Clause. More recently, an
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Ohio state appellate court held that it offended the concept of due process
under the state and federal constitutions for a violent suspect shackled to
a hospital bed to be held down by six people while a medical technician
extracted a blood sample. State v. Sisler, 114 Ohio App.3d 337, 683
N.E.2d 106 (2d Dist. Clark Co. 1995).

297. The Fourth Amendment, by virtue of the Fourteenth Amendment,
applies to all 50 states of the United States and constitutes a standard
below which state law may not fall. In addition, the constitutions of
some two thirds of the states have substantially the same “search and
seizure” prohibitions; indeed, the Fourth Amendment to the United States
Constitution was modelled after article 14 of the Massachusetts
Constitution of 1780. In some states, constitutional protections of
“privacy” may serve the same purpose as the Fourth Amendment or even
offer broader protection.  See, e.g., Alaska Const. art. 1, § 22; Calif.
Const. art 1, § 13; Mont. Const. art 2, § 10. As indicated elsewhere,
some states have exclusionary rules based on state constitutional and
statutory law, see Duncan v. State, 278 Ala. 145, 176 So.2d 849 (1965),
Dolliver v. State, 598 N.E.2d 525 (Ind. 1992), while others do not have
their own rule and therefore must follow the federal constitutional
standard, see State v. Greer, 114 Ohio App. 3d 299, 683 N.E.2d 82
(1996).

298. Confessional statements may also be deemed inadmissible for other
reasons, for example when the custodians have failed to comply with
statutory requirements for prompt presentation of arrested persons before
magistrates, e.g., under the so-called McNabb-Mallory rule, or as the
“poisoned fruit” of an illegal arrest or detention; see Wong Sun v. United
States, 371 U.S. 471 (1963).
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304. Federal Constitution. As indicated above, the federal Constitution
has been amended and interpreted to provide extensive protections
against cruel and inhuman punishment, and these protections reach much
of the conduct and practice to which article 16 is in fact addressed.

305. State constitutions. The constitutions of almost 30 of the
constituent states use language identical to that of the federal
Constitution; 21 say “cruel or unusual” as compared to 6 which say only
“cruel”; Maryland uses both. State constitutional prohibitions against
cruel and/or unusual punishment have been held to extend to “greatly
disproportionate” sentences as well as to those exceeding any legitimate
penal aim. Workman v. Commonwealth, 429 S.W. 2d 374 (KY 1968),
Steeno v. State, 85 Wisc.2d 663, 271 N.W.2d 396 (Wisc. 1978) and to
conditions at a county prison, Commonwealth ex. rel. Bryant v. Hendrick,
444 Pa. 83, 280 A.2d 110 (Penna. 1971).

306. Police brutality. The excessive use of force by law enforcement
officers violates the United States Constitution as well as federal law. It
also violates the laws of the state in which the incident occurs. Both
federal and state laws provide victims of such abuses several methods for
seeking compensation and rehabilitation as well as grounds for punishing
those who have used excessive force.

309. Prison conditions.  Although a significant percentage of the
nation’s correctional facilities are relatively new, many are not, and in
recent years virtually all have been subject to the pressures of
overcrowding and the lack of adequate funding. As a result, the
conditions in the nation’s prisons have continued to be a matter of
concern.
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315. Segregation and separation. As a general matter, only in limited
circumstances may convicted prisoners be subjected to special security
measures such as segregation or separation from the general prison
population in specially constructed cells. Such measures may be
employed for punitive reasons or as a means of maintaining the safety
and security of inmates and staff in the institution as well as of the
general public. No condition of confinement, including segregation,
may violate the Eighth Amendment’s proscription against cruel or
unusual punishment, nor may it violate the prisoner’s rights to due
process and access to the courts under the Fifth and Fourteenth
Amendments. Decisions to place prisoners in administrative
segregation can be challenged in court by writ of habeas corpus, see
Presier v. Rodriquez, 411 U.S. 475 (1973), or under section 1983, see
Hech v. Humphrey, 512 U.S. 477 (1994); see also Brown v. Plaut, 131
F.3d 163 (D.C. Cir. 1997) (holding that a section 1983 action could be
brought for damages arising from a decision to place an inmate in
administrative segregation without due process of law).
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307. Although the Eighth Amendment’s protections against cruel and
unusual punishment apply only to those subject to “punishment” within
the Amendment’s meaning, the Fourth Amendment protects all
individuals against unreasonable intrusions upon their bodily integrity
and security of person. In Graham v. Connor, 490 U.S. 386 (1989), the
U.S. Supreme Court held that an arrestee’s claims that arresting officers
used excessive force resulting in injury or death implicated the Fourth
Amendment: “all claims that law enforcement officers have used
excessive force - deadly or not - in the course of an arrest, investigatory
stop, or other ‘seizure’ of a free citizen should be analysed under the
Fourth Amendment and its ‘reasonableness’

standard, rather than under a ‘substantive due process’ standard”. Id. at
395. Excessive force in effecting an arrest may violate the individual’s
Fourth Amendment right even where probable cause for arrest exists.
Tennessee v. Garner, 471 U.S. 1 (1985).

308. The civil rights statutes also provide a basis for challenging alleged
police brutality. For instance, in Chew v. Gates, 27 F.3d 1432 (9th Cir.
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1994), cert. denied, 513 U.S. 1148 (1995), an arrestee sued the City of
Los Angeles, its police chief, and various police officers under section
1983, alleging a violation of his constitutional rights when he was injured
by a police dog during an arrest. The Federal District Court granted the
defendant summary judgement, relieving the officers and the city of
liability and accountability; however, the decision was overturned on
appeal, and the city eventually settled the case for $100,000.

313. The U.S. Department of Justice plays a central enforcement role in
protecting the rights of prisoners throughout the country. The
Department may file lawsuits and obtain relief either by court order or
through negotiated settlements. The Department also may investigate
and 1ssue letters of findings, which often result in the jurisdictions taking
the necessary remedial measures, but which also may be followed by the
Department filing a lawsuit.
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316. All correctional systems in the United States impose codes of
conduct on inmate behaviour which include provisions for imposing
disciplinary sanctions when inmates violate the code. These disciplinary
systems are essential to ensuring the security and good order of
institutions. Inmates receive a copy of the code of conduct immediately
upon their arrival. The disciplinary process is administered internally
but must incorporate important constitutional requirements to guarantee
that prisoners are not disciplined without due process.

317. As the U.S. Supreme Court stated in Wolff v. McDonnell, 418 U.S.
539 (1974), “though his rights may be diminished by the needs and
exigencies of the institutional environment, a prisoner is not wholly
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stripped of constitutional protections when he is imprisoned for a crime”.
In that case, the Court recognized the inmate’s right to due process
preceding the imposition of disciplinary measures.

318. Similarly, a U.S. District Court found that conditions in the special
housing unit at California’s Pelican Bay State Prison constituted cruel and
unusual punishment for the mentally ill among the prison population.
Madrid v. Gomez, 889 F. Supp. 1146 (N.D. Cal. 1995). This case
involved a class action brought by prisoners under the section 1983 to
challenge their conditions of confinement. The court found a pattern of
excessive force (including assaults, beatings, and confinement in outdoor
cages during inclement weather) which violated the Eighth Amendment’s
restraint on excessive force, as well as systematic deficiencies in medical
and mental health care and various violations of due process, notably in
the procedures by which inmates were assigned to the special housing
unit.

319. Sexual abuse of women in prison. Federal law prohibits sexual
conduct between correctional staff and inmates regardless of gender.

See 18 U.S.C. §§ 2241-44. Most states have similar rules. Federal
Bureau of Prisons policy (set forth in Program Statement 5324.02, Sexual
Abuse/Assault Prevention and Intervention Programs) is aimed at
preventing sexual assault on inmates, providing for the safety and
treatment needs of inmates who have been assaulted, and disciplining and
prosecuting those who sexually assault inmates. As part of the 1998
Annual Refresher Training Program, all Federal Bureau of Prison staff are
required to attend a session on managing staff/inmate relationships.

Staft will be trained to recognize the physical, behavioural, and emotional
signs of sexual assault, to understand the referral process when a sexual
assault occurs, and to have a basic understanding of sexual assault
prevention and response techniques.

320. The National Institute of Corrections provides training and
assistance to state and local prison and jail administrators in developing
effective, humane and constitutionally correct facilities. It also funds
technical assistance requests from the states in such areas as sex offender
programmes and prevention/intervention strategies for sexual abuse in
prisons. As part of its accreditation programme, the American
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Correctional Association promulgates standards regarding appropriate
training, rules and regulations.

323. Juveniles in detention. Concern is frequently voiced about the
circumstances in which minors (individuals of less than 18 years) are
detained in prisons and jails throughout the country. On the whole, the
correctional systems of the United States are operated in accordance with
the relevant standards, and the United States adheres to the various
requirements and recommendations adopted by the United Nations.
Under federal law juveniles must be separated from adult offenders by
sight and sound. More detailed information may be found in the 1997
report of the U.S. Department of Justice’s Office of Juvenile Justice and
Delinquency Prevention entitled “Juveniles in Federal Custody”.

324. Despite a general policy and practice of segregating juvenile
offenders separately from adults and according them treatment
appropriate to their age and status (see article 10 (3) of the Covenant on
Civil and Political Rights), in actuality these goals are not always possible
to achieve because of overcrowding, under funding, and similar practical
limitations.

325. The Department of Justice has authority under several statutes to file
suit when it determines that juvenile offenders are not being afforded
treatment appropriate to their age and status in violation of the United
States Constitution or federal laws. Lawsuits have been filed by the
United States concerning juvenile facilities in Georgia, Kentucky, Puerto
Rico, Essex County, New Jersey and Louisiana, and settlements have
been obtained with Georgia, Kentucky, Puerto Rico, and Essex County.
The U.S. Attorney General has circulated the Georgia settlement to all
State Attorneys General as a model of appropriate practices for
addressing the needs of incarcerated juvenile offenders.

327. Abuse of the institutionalized. Under the Civil Rights of
Institutionalized Persons Act (CRIPA), 42 U.S.C. § 1997, the U.S.
Department of Justice is authorized to investigate public facilities (such
as prisons, jails, nursing homes, and institutions for the mentally retarded
or mentally 1ll) in which it is believed that confined individuals are being
deprived of their constitutional rights.  This responsibility 1s carried out
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through the Department’s Civil Rights Division, which by 1 June 1999
had initiated CRIPA actions regarding approximately 340 facilities,
resulting in nearly 100 consent decrees governing conditions in about 200
facilities.

328. These investigations and consent decrees typically focus on
protection from abuse and harm, provision of adequate medical and
mental health services, and proper sanitary and fire safety conditions.

For example, in 1997, the Civil Rights Division entered into consent
decrees with institutions in Wisconsin and Tennessee regarding those
facilities’ provision of proper medical treatment, use of restraints, and use
of psychotropic medications on the mentally retarded. In that same year,
the Division settled a lawsuit against the Montana State Prison with an
agreement ensuring that vulnerable inmates are protected from predatory
inmates.

330. Inmates with disabilities. In addition to the Rehabilitation Act, the
federal Americans with Disabilities Act of 1990, codified at 42 U.S.C. §
12101, has been held to prohibit state prison facilities from discriminating
against inmates with disabilities. Yeskey v. Com. Of Pa. Dept. Of
Corrections, 118 F.3d 168 (3rd Cir. 1997), aff’d., Pennsylvania
Department of Corrections et al. v. Yeskey, 524 U.S. 206, 118 S.Ct.1952
(1998).

331. Castration of habitual sex offenders. There has been considerable
debate in the United States about the effectiveness of castration as a
method of sex related crime prevention, especially in those cases in which
the antecedent offence did not involve penile penetration. In August
1996 the State of California became the first state to require either the
chemical or the surgical castration of repeat child molesters prior to their
release from prison. See Cal. Penal Code § 645(b). The new law,
which applies to persons convicted after 1 January 1997, mandates that
anyone, male or female, who has been convicted of two sexual assaults
on minors, must be injected during the week prior to release on parole
with a drug to reduce sexual drive if the individual does not choose to be
surgically castrated. Montana and Georgia have adopted similar
legislation, and proposed bills are or have been under consideration in at
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least 10 other states, including Florida, Massachusetts, Missouri, Texas
and Wisconsin.

334. Prisoners on chain gangs. In May 1995 the State of Alabama
reintroduced the practice of “chain gang” labour for felony convicts in the
state correctional system (the term derives from the use of shackles
attached to the prisoners legs and wrist to prevent escape). The practice
was also instituted the following year for women in Maricopa County,
Arizona, where teams of prisoners work along busy streets pulling weeds
and performing similar tasks under armed guard. It has also been in use
in Florida, lowa, and Wisconsin. See Amnesty International, “Florida
Reintroduces Chain Gangs” (January 1996).

335. Non consensual medical and scientific testing. Informed consent is
the touchstone of the United States Government’s approach to medical
and scientific testing. In 1991 the Government adopted a formal policy
for the protection of human subjects participating in research conducted,
supported or regulated by any of the 17 federal agencies to which it
applies. This policy is set out at 45 C.F.R. Part 46. Research covered
by these regulations must be reviewed by an Institutional Review Board
composed of experts knowledgeable about the research and at least one
member who is not a scientist and one member who is not affiliated with
the institution in question. The Institutional Review Board must review
and approve any proposed research and informed consent documents.
The National Bioethics Advisory Commission is currently studying the
effectiveness of these protections, as well as other relevant topics, such as
research involving individuals with diminished capacity.

344. Illegal immigrants in custody. In recent years, the number of
intending illegal immigrants into the United States has increased
markedly. When apprehended, those attempting or achieving illegal
entry are typically detained pending the adjudication of their cases
according to the Immigration and Nationality Act. The INS has focused
significant attention on the conditions under which aliens awaiting the
completion of immigration proceedings are detained. Over the years the
INS has worked on developing a comprehensive set of detention
standards covering most of the issues identified for detainees housed in
INS facilities. It has also focused attention on the conditions of
confinement of its detainees housed in state and local facilities. The INS
conducts regular inspections of such facilities and attempts to ensure that
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they meet or exceed the standards contained in its jail inspection
programme, which are themselves undergoing review. INS officials
have also engaged in discussions with representatives of the Department
of Justice, the American Bar Association and state and local officials in an
effort to inform them about its ongoing efforts to review and improve
detention conditions.
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